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Court of Appeals of the District of Columbia 


No. 6115. 


The Railroad Credit Corporation, a Corporation, 

Appellant, 


vs. 


Fruit Growers Express Company, a Corporation, 


a Supreme Court of the District of Columbia. 

At Law. 

No. 82966. | 

The Railroad Credit Corporation, a Corporation, 

Plaintiff, 

vs. 

Fruit Growers Express Company, a Corporation, 

Defendant. I 

i 

i 

i 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tile following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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THE RAILROAD CREDIT CORPORATION VS. 


1 Declaration. 

Filed July 17, 1933. 

In tlie Supreme Court of the District of Columbia. 

At Law. 

No. 82966 


The Railroad Credit Corporation, a Corporation, 

Plaintiff, 

v. 

Fruit Growers Express Company, a Corporation, 

Defendant. 


The plaintiff. The Railroad Credit Corporation, a cor¬ 
poration, sues the defendant, Fruit Growers Express Com¬ 
pany, a corporation, for that on and long prior to March 
28, 1932, Norfolk Southern Railroad Company was the 
absolute owner of 1,572 shares of the full paid and non¬ 
assessable capital stock of the defendant. Fruit Growers 
Express Company, which said stock was recorded and 
registered on the books of the defendant in the name of 
Norfolk Southern Railroad Company, and was represented 
by two certificates of stock standing in the name of Nor¬ 
folk Southern Railroad Company, namely No. Ill for 


850 shares and No. 126 for 


722 shares. 


On or about the 28th 


day of March, 1932, Norfolk Southern Railroad Company 
borrowed from the plaintiff and the plaintiff loaned to 
Norfolk Southern Railroad Company the amount of 
$290,000. Said Norfolk Southern Railroad Company made, 
executed, and delivered to the plaintiff its certain genuine 
promissory note in the amount of $290,000, dated March 
28, 1932, payable to the plaintiff (its successors or assigns) 
on or before September 28, 1933, with interest 
2 thereon payable semi-annually at the plaintiff's office 
in Washington, D. C. at the rate of three per cent 
per annum from March 28, 1932, to and including March 
31, 1932, and thereafter at rates to be fixed pursuant to 
the provisions of a certain plan under which said loan was 
made by the plaintiff to Norfolk Southern Railroad Com¬ 
pany and other loans were similarly made by the plaintiff 
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to other carriers, and under which said notQ was given. 
As part consideration for the granting of s^id loan and 
as security for the payment of said note (with principal 
and interest) said Norfolk Southern Railroad Company 
pledged, assigned, transferred and set over to the plaintiff 
certain of its assets including its said 1,572 shares of the 
capital stock of the defendant, Fruit Growers Express 
Company. 

In consummation of said pledge the Norfolk Southern 
Railroad Company delivered to the plaintiff t|ie aforesaid 
certificates registered in the name of Norfolk Southern 
Railroad Company together with an irrevocable stock 
power of attorney executed in blank by Norfolk Southern 
Railroad Company acting through its properly! constituted 
officers, whereby said Norfolk Southern Railroad Company 
gave full and complete authority to the plaintiff to cause 
said stock to be transferred on the books of the defendant 
out of the name of said Norfolk Southern Railroad Com¬ 
pany and into the name or names of such other person or 
persons, corporate or otherwise, as might be! designated 
to the defendant. The plaintiff as pledgee henceforth has 
held and still holds said certificates in its possession as 
part of the security for the repayment of said loan 
3 with interest thereon. The plaintiff notified the de¬ 
fendant on or about April 5, 1932, that! it was the 
pledgee of said 1,572 shares of stock standing in Ihe name of 
Norfolk Southern Railroad Company, and thereafter from 
time to time as such pledgee has demanded that jthe defend¬ 
ant pay to the plaintiff all dividends declared by the de¬ 
fendant on said stock. The defendant has spice March 
28, 1932, declared certain dividends on its outstanding 
capital stock including the aforesaid stock pledgjed with the 
plaintiff, and the following dividends have been declared 
by the defendant on said pledged stock: on June 30, 1932, 
$6,288.00, i. e. $4.00 per share payable on July 15, 1932; 
on October 4, 1932, $9,432.00, i. e. $6.00 per shit re payable 
on December 30, 1932; and on June 30, 1933, $6,288.00, i. e., 
$4.00 per share payable on July 15, 1933, making a total of 
$22,008.00. The plaintiff as such pledgee has j frequently 
demanded the payment by the defendant of said dividends 
which by law it is entitled to receive, but the defendant has 
always refused to pay said dividends to the plaintiff and 
no one else has paid the same to the plaintiff for the defend- 


i 
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ant. The defendant lias held and still holds in its posses¬ 
sion all of said dividends. On or about July 28, 1932, G. R. 
Loyall and L. X. Windholz, residents of Virginia, were 
appointed receivers of Norfolk Southern Railroad Com¬ 
pany in the District Court of the United States for the 
Eastern District of Virginia in certain equity proceedings 
known as Fruit Growers Express Company v. Norfolk 
Southern Railroad Company, No. 268, and said persons 
since that time have acted and are now acting as such 
receivers. Said receivers paid to the plaintiff the semi¬ 
annual interest due on the aforesaid note on September 
28,1932, hut neither Norfolk Southern Railroad Com- 
4 pany nor the receivers thereof nor anyone else on 
its or their behalf has or have paid the semi-annual 
interest in the amount of $3,645.15 due March 28, 1933, 
nor any part thereof, except that the plaintiff under and 
in accordance with the aforesaid plan has applied on July 
15, 1933, against said unpaid interest instalment due March 
28, 1933, the amount of $2,261.01, the debtor’s distributive 
share in a certain fund created by virtue of said plan. No 
part of the principal of said note has been paid by Nor¬ 
folk Southern Railroad Company, its receivers or any one 
else on its or their behalf. 

Wherefore, the plaintiff claims judgment against the de¬ 
fendant in the amount of $22,008.00 with interest at 6% 
per annum on $6,288.00 from July 15, 1932, until paid, with 
interest at 6 ( /( per annum on $9,432.00 thereof from Decem¬ 
ber 30, 1932, until paid, and with interest at 60 per annum 
on $6,288.00 thereof from July 15, 1933, until paid, and the 
costs of this suit. 

DANIEL WILLARD, Jr., 
RICHARD H. WILMER, 
DOUGLAS L. HATCH, 

Attorneys for the Plaintiff. 


o 


Particulars of Demand. 


Due by the defendant, Fruit Growers Express Company, 
to the plaintiff, the Railroad Credit Corporation, the fol¬ 
lowing dividends declared bv defendant on 1,572 shares of 
its full paid and non-assessable capital stock held by the 
plaintiff as pledgee thereof. 
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Dividend of $4.00 per share declared June 3P, 

1932, payable July 15, 1932.j. 

Dividend of $6.00 per share declared October 4, 

1932, payable December 30, 1932.j. 

Dividend of $4.00 per share declared June 30, 

1933, payable July 15, 1933. 


$6,288.00 

9,432.00 

6,288.00 


| $22,008.00 

I 

With interest at 6% per annum on $6,288.00 thereof from 
July 15, 1932, until paid. : 

With interest at 6% per annum on $9,432.00 thereof from 
December 30, 1932, until paid. j 

With interest at 6% per annum on $6,288.00 thereof from 
July 15, 1933, until paid. 

And costs of this suit. 

DANIEL WILLARD, Jr., 
RICHARD H. WILDER, 
DOUGLAS L. HATCjH, 

Attorneys for j Plaintiff. 
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Affidavit. 


District of Columbia, ss : 

i 

1, E. R. Woodson, being first duly sworn According to 
law, upon oath depose and say: 

I was on March 28, 1932 and am now the Vi<j;e-President 
of The Railroad Credit Corporation, the plaintiff herein, 
am familiar with the transactions between tjhe plaintiff 
and Fruit (Jrowers Express Company, the defendant herein, 
have full and complete authority to make this ;affidavit on 
behalf of tin* plaintiff, and know that the plaintiff has a 
good cause of action against the defendant based on the fol¬ 
lowing facts and circumstances with which I atn familiar: 

The plaintiff, The Railroad Credit Corporation, is a cor¬ 
poration organized and existing under the lftws of the 
State of Delaware with its administrative and!general of- 
fice in the District of Columbia. The defendant is a cor¬ 
poration organized and existing under the l^ws of the 
State of Delaware with its administrative and general of¬ 
fice in the District of Columbia. The plaintiff corporation 
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was organized pursuant to a certain plan prepared 

7 by representatives of the carriers following certain 
determinations of the Interstate Commerce Commis¬ 
sion in a case known as Ex Parte No. 103 whereby the Com¬ 
mission permitted the carriers to make specific increase in 
freight rates on certain commodities, in order that the reve¬ 
nues from such increases might by marshalled into a fund 
for the purpose of enabling qualified carriers by means of 
loans to avoid default in the payment of their interest obli¬ 
gations, and to stabilize the railroad industry. To the plain¬ 
tiff corporation so organized were assigned by the inter¬ 
ested carriers the amounts derived from the aforesaid in¬ 
creased freight rates, which amounts were to form the basis 
of loans to the carriers requiring assistance. Under the 
plan so perfected, the carriers might make applications to 
the plaintiff for loans and upon the approval thereof the 
loans were to be made by the plaintiff, the plaintiff receiv¬ 
ing from the eaifriers their notes, the payment of principal 
and interest of which was to be secured bv what was con- 
sidered by the plaintiff to be the best available collateral. 

Among the carriers applying to the plaintiff for a loan 
was the Norfolk Southern Railroad Company, the admin¬ 
istrative and general office of which was located in Norfolk, 
Virginia. Some time prior to March 28, 1932, said Rail¬ 
road Company applied to the plaintiff for a loan of $290,- 
000 pavablc eighteen months from date of the loan. It 
offered to assign and to deliver to the plaintiff as security 
for the payment of the principal and interest on its loan 
certain securities, including 1,372 shares of the full paid 
and non-assessable capital stock of Fruit Growers Express 
Company, the defendant herein. Said stock has been owned 
absolutely by said Railroad Company on and prior 

8 to March 28, 1932. After due consideration of the 
application of said Railroad Company, the plaintiff 

determined that the application should be granted. Ac¬ 
cordingly, said Railroad Company made, executed and de¬ 
livered to the plaintiff its certain genuine promissory note 
in the amount of,$290,000, payable to the plaintiff (its suc¬ 
cessors or assigns) on or before September 28, 1933, with 
interest thereon,; payable semi-annually at the plaintiff’s 
office in Washington, D. C. at the rate of 3% per annum 
from March 28, 1932, to and including March 31, 1932, and 
thereafter at rates to be fixed pursuant to the provisions 
of the aforesaid plan under winch said loan v^as made by 
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the plaintiff to said Railroad Company, andi under which 
other loans were similarly made by the plaintiff to other 
carriers. A copy of said note is attached hereto, marked 
Exhibit A, and is prayed to be read as a part hereof. As 
part consideration for the granting* of said loan and as 
security for the payment of said note, both principal and 
interest, said Railroad Company pledged, assigned, trans¬ 
ferred and set over to the plaintiff certain of its assets in¬ 
cluding its said 1,572 shares of the full paid arid noil-assess¬ 
able capital stock of the defendant, Fruit Growers Express 
Company. In consummation of said pledge, said Railroad 
Company delivered to the plaintiff two certificates of the 
stock of Fruit Growers Express Company registered and 
standing in the name of said Railroad Company which was 
the recorded owner thereof on the books of the defendant. 
Said certificates were Xo. Ill, dated October 17, 1927 and 
representing 850 shares and X^o. 126, dated August 15, 
1928, and representing 722 shares of the full paid and non¬ 
assessable capital stock of the defendant. At the 
9 same time said Railroad Company delivered to the 
plaintiff an irrevocable stock power of attorney exe¬ 
cuted in blank by said Railroad Company acting through 
its properly constituted officers whereby said Railroad Com¬ 
pany gave full and complete authority to thp plaintiff to 
cause said stock to be transferred on the books of the de¬ 
fendant out of the name of the Railroad Company and into 
the name or names of such other person or ipersons, cor¬ 
porate or otherwise, as might be designated tb the defend¬ 
ant. A copy of said power of attorney is attached hereto, 
marked Exhibit B and is prayed to be read as part of this 
affidavit. | 

The plaintiff, as pledgee, has henceforth lield and still 
holds said certificates in its possession as part of the secu¬ 
rity for said loan with interest thereon. The plaintiff noti¬ 
fied the defendant on or about April 5,1932, that said 1,572 
shares of stock standing in the name of Norfolk Southern 
Railroad Company had been pledged with it as security for 
said loan and thereafter from time to time demanded that 
the defendant pay to the plaintiff all dividend^ declared by 
the defendant on said stock. The defendapt has since 
March 28, 1932, declared certain dividends on jits outstand¬ 
ing capital stock including the aforesaid stock pledged with 
the plaintiff and the following dividends have been de¬ 
clared by the defendant on said pledged stock: 


i 

i 
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On June 30, 1932, $6,288.00, i. e. $4 per share, payable 
July 15, 1932; on October 4, 1932, $9,432.00, i. e. $6 per 
share, payable on December 30, 1932; and on June 30, 1933, 
$6,288.00, i. e. $4 per share pavable on Julv 15,1933, making 
a total of $22,008.00. 

10 The plaintiff, as such pledgee, has frequently de¬ 
manded of the defendant the payment of said divi¬ 
dends so declared by the defendant, which, as pledgee, it 
is entitled bv law to receive, but the defendant has alwavs 
refused to pay said dividends to the plaintiff and no one 
else has paid the same to the plaintiff for the defendant. 
The defendant lias held and still holds in its possession all 
of said dividends. 


On or about Julv 28, 1932, G. R. Lovall and L. X. Wind- 
holz, residents of Virginia, were appointed receivers of 
Norfolk Southern Railroad Company in the District 
Court of the United States for the Eastern District of Vir¬ 


ginia in certain equity proceedings known as Fruit Growers 
Express Company v. Norfolk Southern Railroad Company, 
No. 268, and said persons since that time have acted and 
are now acting as such receivers. Said receivers paid to 
the plaintiff the semi-annual interest due on said note on 
September 28, 1932, but neither said Railroad Company 
nor the receivers thereof, nor any one else on its or their 
behalf lias or have paid the semi-annual interest in the 
amount of $3,645.15 due March 28, 1933, nor any part 
thereof, except that the plaintiff under and in accordance 
with the aforesaid plan lias applied on July 15, 1933, 
against said interest installment due March 28, 1933, the 
amount of $2,261.01, the debtor’s distributive share in the 
fund created by virtue of said plan. No part of the prin¬ 
cipal of said note lias been paid by the Railroad Company, 
its receivers or anv one else on its or their behalf. 

Wherefore, there is justly due and owing to the plain¬ 
tiff by defendant without any set off or just grounds of 
defense, the amount of $22,008.00 with interest at 
11 6% per annum on $6,288.00 thereof from July 15, 

1932, until paid, with interest at 6% per annum on 
$9,432.00 thereof from December 30, 1932, until paid, and 
with interest at 6% per annum on $6,288.00 thereof from 
July 15, 1933, until paid, plus the costs of this suit, all as 
set forth in the Particulars of Demand hereto annexed, 
which are in all respects correct and true. 

E. R. WOODSON. 
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Subscribed and sworn to before me this 17th day of July, 
1933. 

[notarial seal.] MARY TOPHAM KINNEY, 

Notary P'litylic, I). C. 
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(Copy.) 

Note of Borrowing Carrier. 


March 28, 1932. 

$290,000. | 

Norfolk Southern Railroad Company (herein referred 
to as the Railroad Company) hereby acknowledges that it 
has borrowed from the Railroad Credit Corporation the 
sum of two hundred and ninety thousand dollars, being a 
portion of the Fund collected by the Railroad Credit Cor¬ 
poration under the Marshalling and Distributing Plan, 
1931, which sum said Railroad Company hereby promises 
to pay to the Railroad Credit Corporation (it $ successors 
or assigns) at its office in Washington, D. C., on or before 
September 28, 1933, with interest thereon payable semi¬ 
annually at the rate of three per cent per annupi from the 
date hereof to and including the 31st day of March, 1932, 
and thereafter at rates to be fixed as in said Plan pro¬ 
vided; and said Railroad Company has pledged and does 
hereby pledge to The Railroad Credit Corporation (its suc¬ 
cessors or assigns) as security for the payment pf this note 
(both principal and interest), the following! property: 
1,572 shares Fruit Growers Express Company 533 shares 
Atlantic & North Carolina Railroad Company: 10 shares 
Princess Anne Power Company. The rents and income 
under a certain lease and contract of joint usd of certain 
properties in Princess Anne and Norfolk Counties, Vir¬ 
ginia, from Norfolk Southern Railroad Company to Vir¬ 
ginia Electric & Power Company, dated March 1, 1930, 
pledged and assigned under a certain written contract of 
assignment of this date, attached hereto and made a part 
hereof. (Also pledge of distributive share.) 

The Railroad Company further pledges thc[ foregoing 
collateral, and also gives The Railroad Credit Corporation 
a lien on all of the property of the Railroad Coijnpany now 
or hereafter held by The Railroad Credit Corpora - 
13 tion, for the payment of this and all other liabili¬ 
ties of the Railroad Company to The Railroad Credit 








10 


THE RAILROAD CREDIT CORPORATION VS. 


Corporation, whether direct or indirect, due or to become 
due, or which may hereafter be contracted or existing. 

Upon the non-payment of the principal of or interest on 
this note according to its terms, The Railroad (’redit Cor¬ 
poration (its successors or assigns) is hereby authorized 
to collect and enforce or to sell, assign, and deliver the 
whole or anv part of the above-named securitv, or anv sub- 
stitute therefor, at any public or private sale at any time 
or times, without demand, advertisement or notice: and 
upon such sale The Railroad Credit Corporation (its suc¬ 
cessors or assigns) may become the purchaser of the whole 
or anv part of said securitv, free from anv right of re- 
deinption, and no notice of any adjournment of any such 
sale shall be required. In case of such sale, after deducting 
all legal or otliqr costs and expenses for collection, sale 
and delivery. The Railroad Credit Corporation (its succes¬ 
sors or assigns) may apply the residue of the proceeds of 
such collection, sale, or sales, to the payment hereof, and 
of any or all said liabilities, returning the overplus, if any, 
to the Railroad Company. 

The Railroad iCompany further agrees that upon any 
transfer or pledge of this note The Railroad Credit Cor¬ 
poration may deliver the security held hereunder, or any 
part thereof or interest therein, to the transferee or 
pledgee, who shall thereupon become vested with all the 
powers and rights herein given in respect of such security. 

The Railroad Company and all endorsers hereby waive 
demand, protest and notice of dishonor, and hereby agree 
that the lien hereof and pledge hereunder shall remain un¬ 
disturbed notwithstanding any extension of time, substitu¬ 
tion of security, or other indulgence granted by The Rail¬ 
road Credit Corporation (its successors or assigns) 
14 hereby waiving all notice of such extension, substitu¬ 
tion or other indulgence. 

The Railroad Company shall have the right to anticipate 
the payment of this note or any part thereof on any busi¬ 
ness dav or davs, and anv pavments so made shall be 
endorsed thereon. 


Until this note and interest thereon have been fully paid, 
the Railroad Company agrees not to pay any dividend on 
any of its capital stock (except on stock, if any, on which 
non-payment of a specific dividend constitutes a default). 
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In witness whereof the Railroad Company! has caused 
this note to be duly executed by its President and such 
execution to be attested by its Secretary, bothjbeing there¬ 
unto dulv authorized this 28th dav of March, l!932. 

NORFOLK SOUTHERN RALL- 
ROAD COMPANY, I 

(Signed) By G. R. LOYALL, j 

President . i 

Attest: 

(Signed) M. S. HAWKINS, j 

Secretary . 

. ! 

Approved as to form and execution. 

(Signed) 1). WILLARI), Jk., 

Counsel . 

Exhibit A. j 6/15/32. 

15 (Copy.) | 

Form Adopted by the Washington Stock Exchange and 
District of Columbia Bankers Association. 

i 

! 

Irrevocable Stock Power. 

Know all men by these presents, that Norfolk Southern 
Railroad Company for value received have granted, bar¬ 
gained, sold, assigned, and fully and irrevocably trans¬ 
ferred and do by these presents grant, bargainj sell, assign 
and fully and irrevocably transfer for all purposes unto 

- -, One Thousand Five Hundred Seventy-Two 

(1,572) shares of the Capital Stock of the Frjuit Growers 
Express Company standing in its name on the books of 
said Company, represented by Certificates Nos. Ill & 126. 

And-do hereby constitute and appoint -j-to 

be-true and lawful attornev, irrevocablv, for-and 

in - name and stead to sell, hypothecate of dispose of 

in any manner and for any purpose, assign, transfer and 
set over to any person or persons the whole or any parts 
of said stock, at once or from time to time, and for that 
purpose to make all necessary acts of assignmelnt or trans¬ 
fer, and with power to substitute one or morej persons in 

-stead, as to the whole or parts of said st(|>ck, with all 

the powers herein mentioned. 

- hereby ratify and confirm all acts that-, 

said attorney or any substitute or substitutes j under- 

shall lawfully do by virtue hereof. 
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16 In witness whereof, Norfolk Southern Railroad 

Company has hereunto set its hand and seal this 10th 

dav of Mav, A. D. 1932. 

[seal.] NORFOLK SOUTHERN RAIL¬ 

ROAD COMPART, 

(Sgd.) By G. R. LOYALL, [l. s.] 

President. 

Signed, sealed and delivered in the presence of— 

Attest : 

(Sgd.) M. S. HAWKINS, 

Secretary. 

Signature guaranteed. 

NORFOLK NATIONAL BANK OF 
COMMERCE AND TRUSTS OF 
NORFOLK, VA. 

(Sgd.) I. T. VAN PATTEN, Jr., 

Asst. Vice-Pres. 

Exhibit. B. 

17 Demurrer. 

Filed September 12, 1933. 

* **$** * 

The defendant, Fruit Growers Express Company, which 
is a corporation, by its attorneys, says that the declara¬ 
tion filed herein, on behalf of plaintiff, is bad in substance. 

BRANTLEY & BRANTLEY, 

Bv CARL H. RICHMOND, 

JOHN J. CARMODY, 

Attorneys for Defendant. 

Note: The following propositions of law will be argued 
in support of the foregoing demurrer: 

1. Assuming all facts well pleaded in said declaration 
to be true, the allegations of said declaration do not state 
a cause of action against this defendant. 

2. The declaration herein does not allege, nor does it 
appear from any part thereof or paper accompanying said 
declaration, that' any dividend or dividends on the shares 
of stock of Fruit Growers Express Company referred to 
in said declaration were pledged or intended to be pledged 
to the plaintiff. The declaration shows that none of the 
dividends sued for had been declared at the time of the 
making of the note and pledge alleged. It is not alleged, 
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i 

and no way appears, that any of said dividends was the 
property of the alleged pledgor at the time of the pledge 
alleged, and as matter of law the indebtedness to the stock 
owner arising from the declaration ofj each of said 
18 dividends did not exist prior to the respective dates 
of declaration thereof, all of which dates were sub¬ 
sequent to said alleged pledge; as the essencq of pledge is 
delivery, what was not in being and incapable of delivery 
could not be pledged. 

3. The allegations of said declaration show that title to 
the stock therein referred to is, as a matter of law, in the 
pledgor, said Railroad Company, and/or its Successors by 
operation of law, said Receivers, and that the ownership 
of said stock is registered on the corporate books of the 
defendant herein, in the name of said pledgor! The decla¬ 
ration does not allege that the plaintiff has fioreclosed its 
supposed lien as pledgee, or that plaintiff was the lawful 
owner of said stock when any of the alleged dividends was 
declared thereon. The dividends on said scares are, as 
matter of law, payable to the owner of said stock, said 
Railroad Company, and/or said Receivers, ihstead of to 
the pledgee, plaintiff herein. 

4. The declaration does not allege that plaintiff directed 
or designated the transfer of said stock to it on the cor¬ 
porate books of defendant, nor that said stock was in fact 
so transferred, nor does said declaration show any right 
in plaintiff to have such transfer made, or kny duty or 
authority on the part of defendant to make it. ; 

5. The allegations of said declaration, together with the 
stock power attached as an exhibit thereto, sjhow that at 
the time plaintiff notified defendant that plaintiff was 
pledgee of said stock, said stock power had not 1 in fact been 
executed in favor of said plaintiff. There is lio allegation 
that plaintiff exhibited to defendant any evidence that it 
was the pledgee of said stock. 

6. The allegations of said declaration are j ambiguous, 
obscure and inconsistent in that plaintiff alleges that cer¬ 
tain shares of the capital stock of the defendant were 
4 ‘pledged, assigned, transferred and set over to plaintiff,” 
whereas in true legal effect the contract is of pledge merely. 
The contract is not, but should be, pleaded according to its 
legal effect, and not by way of reference to exhibits. 

7. It appears from the allegations of said declaration 
that before the institution of this action Receivers of the 
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property and business of Norfolk Southern Railroad Com¬ 
pany were appointed, qualified, and acting, and so con¬ 
tinue, in the District Court of the United States for 

19 the Eastern District of Virginia; and said Railroad 
Company is alleged to be the owner and pledgor of 

the stock here involved. Said Railroad Company and/or 
said Receivers are therefore indispensable parties to this 
suit, and the same should not be entertained without them. 

8. Said United States District Court for the Eastern 
District of Virginia having jurisdiction, and having taken 
original jurisdiction and custody through its Receivers, of 
all the property of Norfolk Southern Railroad Company, 
and having this defendant and said Railroad Company be¬ 
fore it as plaintiff and defendant respectively in said pend¬ 
ing receivership cause as appears from the declaration 
herein, has, as matter of law, primary and exclusive juris¬ 
diction and custody of all such property to completely ad¬ 
minister the same, including anv indebtedness of this do- 
fendant on account of dividends (herein sought to be re¬ 
covered) which the declaration herein shows to have been 
declared parable to said Norfolk Southern Railroad Com- 
pany as stockholder of record in defendant corporation, 
and to determine the priority and validity of all claims or 
interventions of all persons against such property. This 
Court, therefore, should not interfere with such jurisdic¬ 
tion of said District Court. 

BRANTLEY & BRANTLEY, 

Bv CARL H. RICHMOND, 

JOHN J. CARMODY, 
i Attorneys for Defendant. 

20 Supreme Court of the District of Columbia. 

Tuesday, October 24, 1933. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 


******* 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained, whereupon, the plaintiff elects 
to stand on its declaration filed herein, and judgment is 
ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing 
bv this action that defendant go hence without dav, be for 


FRUIT GROWERS EXPRESS COMPANY. j 15 

nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff !by its attor¬ 
ney of record, in open Court, notes an appeal jto the Court 
of Appeals of this District ; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

j 

Memorandum. j 

October 30,1933.—$50 deposited in lieu of boi,id on appeal. 

21 Assignment of Errors. 

Filed October 30, 1933. j 

* * * * # # # 

Now comes the plaintiff, by its attorneys, arid makes the 
following assignment of errors in the above entitled cause: 


1. The Court erred in sustaining the demrirrer of the 
defendant filed herein September 12, 1933, to tjie plaintiff’s 
declaration filed herein July 17, 1933. 

2. The Court erred in ruling, by sustaining said de¬ 
murrer, that said declaration failed to statq a cause of 
action. 

3. The Court erred in not overruling said demurrer to 
said declaration. 

4. The Court erred in rendering judgment in| favor of the 
defendant. 

DANIEL WILLARD, Jr., 
RICHARD H. WILMER, 
DOUGLAS L. HATQH, 

Attorneys fot Plaintiff. 

Receipt of a copy of the foregoing assignment of errors 
is acknowledged this 30 dav of October, i933. ! 

‘ CARL H. RICHMOND, 

Attorney for defendant. 
Designation of Record. 

Filed October 30, 1933. j 


•)</ 


The Clerk will please prepare the record qn appeal of 
the above entitled cause, and include therein the following 
papers and copies of proceedings: 







RAILROAD credit corp. vs. fruit GROWERS CO. 


in 


1. Declaration, particulars of demand, affidavit and ex¬ 
hibits thereto, tiled herein July 17, 1933. 

2. Demurrer to declaration, filed September 12, 1933. 

3. Judgment. 

4. Notation of appeal. 

5. Memorandum of cash deposit in lieu of bond; and 

6. Assignment of errors. 

7. This designation of record. 

DANIEL WILLARD, Jr., 
RICHARD H. WILMER, 
DOUGLAS L. HATCH, 

Attorneys for Plaintiff. 

Receipt of a copy of the foregoing designation of record 
is acknowledged this 30 dav of October, 1933. 

: * CARL H. RICHMOND, 

Attorney for Defendant. 

23 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 82966 at Law, wherein The Rail¬ 
road Credit Corporation, a corporation, is Plaintiff and 
Fruit Growers Express Company, a corporation, is De¬ 
fendant, as the same remains upon the tiles and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of November, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6115. The Railroad Credit Corporation, a corpora¬ 
tion, appellant, vs. Fruit Growers Express Company, a cor¬ 
poration. Court of Appeals, District of Columbia. Filed 
Nov. 21, 1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of Hlppeate, Bistrtct of Columbia 


October Term, 1933. 


No. 6115. 


The Railroad Credit Corporation, a Corporation, 

Appellant , 


vs. 


Fruit Growers Express Company, a Corporation. 


Appeal From the Supreme Court of the District of 

Columbia. 


j 

BRIEF ON BEHALF OF APPELLANT. 


STATUS. 

The plaintiff below, appellant here, on July 17, 1933, 
tiled its declaration in the Supreme Court of the Dis¬ 
trict of Columbia. To this declaration, the defendant 
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i 


i 
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below, appellee here, filed a demurrer on September 
12, 1933. The demurrer was sustained and judgment 
was entered in favor of the defendant. From this 
judgment the plaintiff has appealed to this Court. 


STATEMENT OF FACTS. 

The declaration establishes the following facts on 
demurrer: 

The Norfolk Southern Railroad Company (herein¬ 
after referred to as the Railroad Company), borrowed 
in March, 1932, $290,000.00 from the Railroad Credit 
Corporation (hereinafter referred to as the Credit 
Corporation), the plaintiff in this action, giving and 
delivering to the Credit Corporation at Washington, 
D. C., its genuine promissory note therefor (R. 2). 
As partial security for the payment of principal and 
interest of this loan the Railroad Company pledged 
with the Credit Corporation its 1572 shares of stock 
in the Fruit Growers Express Company (hereinafter 
referred to as the Express Company), the defendant 
herein (R. 3). An irrevocable assignment and stock 
power of attorney executed in blank by the Railroad 
Company and the stock certificates registered in the 
name of the Railroad Company and representing said 
stock were delivered to the Credit Corporation in 
Washington, D. C., in consummation of the pledge 
(R. 3). The Credit Corporation, as pledgee, has held 
and still holds said certificates in its possession (R. 3). 

On April 5, 1932, the Credit Corporation notified the 
Express Company of the pledge to it of said stock (R. 
3). On June 30, 1932, a cash dividend was declared by 
the Express!Company payable July 15, 1932. Similar 
cash dividends were declared on October 4, 1932, and 


o 
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June 30, 1933, payable respectively on December 30, 
1932, and July 15, 1933 (R. 3). All of these dividends, 
amounting to $22,008.00, the defendant now Vetains 

i 

although plaintiff has demanded that defendant pay 
over said dividends to it (R. 3-4). j 

On or about July 28, 1932, receivers of the Railroad 
Company were appointed in the District Court j of the 
United States for the Eastern District of Virginia in 
certain equity proceedings, known as Fruit Growers 
Express Company v. Norfolk Southern Railroad Com¬ 
pany, No. 268, and such receivership is still contjinuing 
(R.4). | 

There was on March 28, 1933, a default in the pay¬ 
ment of the semi-annual interest due on the note, and 
neither the Railroad Company nor the Receiver^ have 
paid the same. No part of the principal of sai^l note 
has been paid. 

The amount, represented by said three dividends, 
sued for below is $22,008.00 plus interest theredn at 6 
per cent thereon from the respective dates payable (R. 
4-5). 


QUESTIONS RAISED BY THE DEMURRER. 

I. By paragraphs 1 to G of the propositions bf law 
in support of the demurrer filed below the following 
question may be fairly said to be raised: Is the 
pledgee of stock, as security for a loan, during the 
pendency of the pledge entitled to collect the dividends 
declared thereon and subject them to the pledge lien 
in the absence of an express agreement to tlie contrary 
where notice of the pledge has been given to the divi¬ 
dend declaring corporation f 

II. By paragraphs 7 and 8 of the propositions of 
law in support of the demurrer the question sought to 
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be raised is whether the receivers of the Railroad Com¬ 
pany are indispensable parties in this jurisdiction and 
whether the Federal District Court for the Eastern 
District of Virginia (the Receivership Court) has 
jurisdiction to the exclusion of the Courts of this juris¬ 
diction to determine the issues here raised. 


ARGUMENT. 

I. 

The Appellant is Entitled as a Matter of Law to Col¬ 
lect the Dividends Declared on the Pledged Stock 
and Subject Them to the Pledge Lien During the 
Pendency of the Pledge. 

The declaration filed below states a cause of action 
and the Court below erred in sustaining the demurrer 
filed thereto, if the following proposition of law is cor¬ 
rect, namely: 

Under the circumstances of this case, the pledgee o:‘ 
stock, as collateral security for a loan, is entitled, as a 
matter of law during pendency of the pledge, to coiled 
the dividends which might be declared on the pledged 
stock and subject such dividends to the pledge lien ir¬ 
respective of' whether the stock itself was transferred 
on the books of the dividend declaring corporation or 
that the agreement of pledge does not specifically pro¬ 
vide for the disposition of dividends so declared, if the 
dividend declaring corporation has notice of the pledge. 

The foregoing stated proposition of law we submit 
is overwhelmingly supported by the authorities. Be¬ 
cause obvious rules of law applicable have been disre¬ 
garded or erroneously passed upon by the Court be¬ 
low, we will take the liberty of a rather full citation of 
text and judicial authorities in assisting this Court to 
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properly pass upon the legal principles involved! in the 
declaration and raised by the demurrer, particularly 
as the problem appears to be a novel one in this juris¬ 
diction. 


A. Text Authorities. The text writers uniformlv 

• 

hold that the pledgee under the circumstances of this 
case is entitled to collect and subject to the pledge lien 
the dividends declared on the pledged stock. 2 j Clark 
and Marshall on Private Corporations at pi 1611, 
Section 525c (2): 

“In the absence of agreement to the contrary, 
a pledge of shares of stock as collateral security 
carries with it, as an incident of the pledgee? s spe¬ 
cial ownership, the right to receive dividends) after¬ 
wards declared, to be applied on the debt, pr held 
in trust for the pledgor; and if the transfer has 
been registered on the books of the corporation, or 
although not so registered, if the corporation has 
notice thereof, it will he liable to the pledgee if it 
pags such dividends to the pledgor.” (Italics 
ours) 

Thompson on Corporations (2d Ed.) Yol. 4, Sec. 4238: 

“The dividends during the existence of a pledge 
of stock belong to the pledgee, and it is tlijj duty 
of the corporation to pay them to him where! it has 
notice that the shares are pledged, even though the 
transfer is not recorded. Where the dividends are 
collected by the pledgor he will hold them m trust 
for the pledgee. And the pledgee may sue the 
pledgor for such dividends collected by |him. ” 
(Italics ours) 

2 Cook on Corporations (6th Ed.) Section 468, pj 1198: 

i 

“Dividends declared during the eontinuapee of 
the pledge belong to the pledgee, and even though 
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the latter is not registered as owner on the cor¬ 
porate books, yet, if the corporation has notice of 
the pledge, it must pay the dividends to the pled¬ 
gee.” (Italics ours) 

3 Clark and Marshall on Private Corporations, Sec¬ 
tion 6*20, p. 1877: 

“Effect of pledge of stock prior to default a-nd 
sale: In the absence of provision to the contrary, 
a pledgee of stock has the right to receive the divi¬ 
dends declared upon the stock while he holds the 
title, although he must account therefor to the 
pledgor, and he may hold the corporation liable 
if it wrongfully pays the same to the pledgor. This 
is true, even though the transfer to the pledgee is 
not registered on the books of the corporation if 
the corporation has notice of it.” (Italics ours) 


Fletcher’s Cyclopedia of Corporations, Vol. 6, Sec. 


3704: 


“In the absence of agreement to the contrary, a 
pledge of shares of stock as collateral security 
carries with it, as an incident of the pledgee's spe¬ 
cial ownership , the right to receive dividends 
afterwards declared. to be applied on the debt . or 
Judd in trust for the pledgor; and if the pledgor 
collects them he will be required to account there¬ 
for to the pledgee * * * As between the parties 
the failure to register the transfer on the books 
of the corporation docs not affect the right of 
pledgee to dividends.” (Italics ours) See also 
Sec. 3794. 


IS Am. and Eng. Ency. of Law, 1st. ed. p. 703 (See, 
also, 22 id. 2nd. ed. p. 907): 

“The pledgee of stock, holding the certificate in¬ 
dorsed to him or in blank, is entitled and is bound 
to collect the dividends and other accretions, ac - 


i 

I 

j 

i 

I 
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cruing on the stock , whether it stands in Ink name 
on the hooks of the corporation or not. He holds 
these dividends as he does the stock, to seen re his 
debt.” (Italics ours) 


2 Beach Private Corporations, Section 641 (c)i: 

“Although as between pledgor and pledgee the 
title is in the former and the pledgee’s lieii is ex¬ 
tinguished upon payment of the debt, yet the pled¬ 
gee is entitled to receive dividends. He mjist ac¬ 
count, however, therefor in the final adjustment of 
the transaction between him and his pledgor.” 
(Italics ours) 

Machen on Corporations, Sec. 1000, p. 806: 

“* * * If the debtor collects dividends de¬ 

clared on the shares after the contract ofj hypo¬ 
thecation, the creditor is entitled to requite him 
to account for the same for such dividends are 
part of the creditor’s security .” (Italics ours) 

7 JR. C. L., Corporations, Section 268 states: ; 

i 

“As between the pledgor and the pledgee of 
stock, dividends declared during the continuance 
of the pledge belong to the pledgee, and jthis is 
true although the pledgee has failed to procure 
registration on the books of the corporation. The 
pledgee not only has a rigid, but is in duty j hound, 
to collect the dividends on the stock, and I apply 
them to the debt for which the stock is pledged, or 
to hold them as trustee for the pledgor. The divi¬ 
dends follow the stock into the hands of the per¬ 
son who is the legal holder of the stock. \ While 
the general property in the stock remains \ in the 
pledgor, the pledgee has such a title therein as- 
would authorize and require him to collect the 
dividends. Of course, where, by a special con¬ 
tract, the pledgor reserves the right to collect the 
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dividends himself, this rule does not apply. If the 
transfer of the stock has not been entered on the 
books of the corporation, but the corporation, with 
notice of the transfer, pays dividends to the pled¬ 
gor, it becomes liable for the amount of them to the 
pledgee.’ 7 (Italics ours) 


14 Corpus Juris, Section 1243c, p. 



it is stated: 


Pledgor and pledgee . Except where the con¬ 
tract of pledge contains an express stipulation 
which precludes the pledgee from collecting divi¬ 
dends , if the pledged stock is delivered to him with 
an assignment and power of attorney in blank to 
transfer the stock on the books of the company , he 
has the right to collect from the corporation the 
dividends which accrue on the stock while he holds 
it in pledge , and it has been held that it is not only 
the pledgee's right , but also his duty , to collect 
such dividends; and if the dividends are collected 
by the pledgor he receives them to the pledgee’s 
use and is answerable for them to the pledgee in 
a suit for their recovery. The corporation is liable 
to the pledgee for such dividends, although the 
pledge has not been entered on the books of the 
corporation , if it has notice of the pledge; and if, 
either from the registration of the pledge or other¬ 
wise, it has notice of the pledgee’s rights and pays 
the dividends to the pledgor, without the pledgee’s 
consent, it is liable therefor to the latter; * 

(Italics ours) 


It would indeed be hard to find a clearer statement 
of the universal law in this respect than the foregoing 
statement, covering as it does everv salient feature of 
the transaction presented to the Court in the instant 
case. 

Respecting the rights of a pledgee to income the 
following statement in 4 Elliott ox Contracts, Sec¬ 
tion 3043 is of interest: 


i 
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“* * # profit or beneficial use mujst go 

to the credit of the pledgor and in fact becomes a 
part of the pledged property to be accounted for 
by the pledgee. This includes the increase]from 
herds, and milk from corns, likewise dividends col¬ 


lected on stocks, and interest on bonds * 


* > > 


(Italics ours) 


Edwards on Bailments, Sec. 300, p. 230: 

“The pledgee is bound to account for the in¬ 
come, profits or increase of the pledge. Where 
the pledge consists of stocks or securities bearing 
interest, he must account for the dividends Or in- 
terest received thereon. * * * On the jsame 

ground the bailee must account for the ljental 
value or hire of chattels where he gains a bbnefit 
from the use of them; and for the increase of do¬ 
mestic animals held in pledge. But he holds the 
income or increase as he does the pledge itself, to 
apply upon the debt.” (Italics ours) 


14 Corpus Juris, p. 732, Section 1116: 

“The rule that the increase of property pledged 
goes to the pledgee applies to dividends accruing 
on pledged stock, and in the absence of anything 
in the contract to the contrary, the pledgee,j as a 
general rule, has a right to collect dividends \vhich 
accrue on the stock while he holds it in pledge, and 
to apply them in payment or reduction of the in¬ 
debtedness secured.” (Italics ours) 

i 

i 

At this point we would like to call the Court’s Atten¬ 
tion particularly to the fact that the treatment applied 
to general increases of pledged property applies 
equally to the dividends on shares of stock. Also it 
should be noted that there is no differentiation betjween 
dividends declared before and after default. 

i 

! 


I 

I 
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B. Court Authorities: Practically without excep¬ 
tion all the cases support the uniform conclusion of 
the text writers above referred to. 

In the case of National Bank of Commerce v. Equit¬ 
able Trust Co., 227 Fed. 526, the law with respect to 
the right of dividends is brieflv summarized bv the 
Circuit Court of Appeals for the Eighth Circuit as 
follows at pages 530 and 531: 

“Lewis, District Judge (after stating the facts 
as above). [1] 1. The law which determines the 
rights of the parties as to the dividends may be 
briefly stated: (a) A pledgee of corporate shares 
may recover from the corporation declaring a divi¬ 
dend thereon such dividend to the extent of the 
interest of the pledgee under the pledge, Thomp¬ 
son on Corporations, Section 2181; Cook on Cor¬ 
porations (4th Ed.) Section 468; Gemmell v. 
Davis, 75 Md. 546, 23 Atl. 1032, 32 Am. St. Hep. 
412; Guarantee Co. v. Town Co., 96 Ga. 511, 23 S. 
E. 503, 51 Am. St. Rep. 150; Bank v. Wilder, 32 
Xeb. 454, 49 X’. W. 369; Bank v. Mosher, 63 Xeb. 
130, 88 X. W. 552; George, etc., Co. v. Range, etc., 
Co., 16 Utah 59, 50 Pac. 630; Gatv v. Ilollidav, 8 
Mo. App. 118, and if the pledgor collects the divi¬ 
dend he holds it as trustee for the pledgee, Jones 
on Collateral Securities <$: Pledges (3d Ed.) Sec¬ 
tion 398; (b) and as against a third party receiv¬ 
ing the dividend with knowledge, of the rights of 
the pledgee, the latter may recover on the com¬ 
mon count for monev had and received. 

“The first proposition is not seriously doubted, 

but the second is earnestlv denied. We think thev 

• • 

are equally sound.’’ 


In the case of Guarantee Company of N. A. v. East 
Borne Town Co., 96 Ga. 511 (1895), 23 S. E. 503, cited 
by the Federal Court in the National Bank case, supra, 
the Supreme Court of Georgia in holding that a pledgee 
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who had had no notice of the declaration of dividends 
on the stock held in pledge was entitled to such: divi¬ 
dends even though he had already sold the stock under 
the power of pledge, said: 

“1. The law seems to he well settled that, >vhere 
stock of an incorporated company is pledged by 
the owner as collateral security for a debt, the 
pledgee has a right, and is in duty bound, tb col¬ 
lect the dividends on the stock, and apply them to 
the debt for which the stock is pledged, or tq hold 
them as trustee for the pledgor. The dividends 
follow the stock into the hands of the persoh who 
is the legal holder of the stock. While the gejneral 
property in the stock remains in the pledgor j* * *, 
the pledgee has such a title therein as woulil au¬ 
thorize and require him to collect the dividends 
(Oolebrooke, Collat. Sections 100, 270; Jjones, 
Pledges, Sec. 398; 18 Am. & Eng. Ency. Law, p. 
703). Of course, where by a special contract the 
pledgor reserves the right to collect the dividends 
himself, this rule does not apply. 

2, 3. If, in the absence of an agreement reserv¬ 
ing to the pledgor the right to collect the j divi¬ 
dends, the corporation, with notice of the fact that 
the pledge has been made, pays the dividends to 
the pledgor, it is liable to the pledgee for I such 
dividends; and this is so although the transfer of 
the stock has not been entered on the books of the 
corporation.” (Italics ours) 

The case of Gennnell v. Davis , decided by the Mary¬ 
land Court of Appeals in 1892, 75 Md. 546, 23 Atl. *1032, 
cited by the Federal Court in the National Bank lease, 
supra , has been quite generally cited in support ojf the 
proposition that the pledgee of stock is entitled tjo re¬ 
ceive the dividends. In this case the relationships ex¬ 
isting between the pledgor, pledgee and the dividend 
declaring corporation are carefully considered, ^here 
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a dividend declaring* corporation, North Branch Com¬ 
pany, seeks to offset the dividends claimed by the 
pledgee, Davis & Company, against an indebtedness of 
the pledgor, Brydon, to it. The Court, in holding the 
corporation can not offset, states as follows: 


a * 


Assuming that Brydon [pledgor] is 
indebted to the North Branch Company [defen¬ 
dant declaring corporation] in an amount twice as 
large as the dividend, what claim or lien has the 
company on that dividend? There is no lien re¬ 
served in the charter of this company (Act 1867, 
c. 309) or even in its by-laws, in favor of the cor¬ 
poration, upon the stock of any shareholder to 
satisfy or secure a debt due by him to the com¬ 
pany. No such lien exists at common law (Aug. & 
A. Corp. Sec. 355, 569; Cook, Stocks, Sec. 521; 
Iron Co. v. Hooper, 7 Cush. 183); and, unless 
created by statute, or by the charter, or perhaps, 
in some instances, bv usage brought to the knowl- 
edge of and acted on by botli parties, it does not 
exist at all (Morse, Bankr. 505). As the company 
had and could have had by implication or by op¬ 
eration of law no lien on Bry don's stock to secure 
the debt due by him to it, it was in no position to 
resist or prevent a transfer of that stock to some¬ 
one else. But the right of a corporation to with¬ 
hold a dividend from a stockholder who is indebted 
to it vests upon an entirely different principal. It 
is the right of set-off, for the dividend is a simple 
debt owing from the corporation to the share¬ 
holder. As in everv other case to which this doc¬ 


trine of set-off is applicable, the debt—that is, the 
dividend—due by the corporation must be pay¬ 
able by it to the person from whom the obligation 
to the corporation is demandable. If the stock has 
passed into the hands of a third party before the 
dividend has been declared, tlie right of set-off is 
gone, because a dividend declared after a transfer 
of stock has been made belongs to the assignee, 


1 


and not to the assignor. Had the stock iiji ques¬ 
tion been assigned on the company’s bool^s, and 
had new certificates been issued in the name of 
Davis & Co. * * before this dividend was 

declared, the right of set-off would have bjeen in- 
contestablv extinguished, lias it, under the cir- 
cumstances of this case, been preserved ? As be¬ 
tween vendor and vendee or pledgor and pledgee 
of stock, a transfer on the books of the company 
is not essential to perfect an equitable titlq in the 
vendee or pledgee. Noble v. Turner, 69 Md. 519, 
16 Atl. Rep. 124; Fire-Brick Co. v. Mali, 65 Md. 
96, 3 Atl. Rep. 286; Cecil Nat. Bank v. \Tatson- 
town Bank, 105 U. S. 217; Johnston v. Baffin, 103 
U. S. 800. This principle is fully recognized by 
the Act of 1886, c. 287, embodied in Sec. 277, Art. 
23 of the Code. By the assignment and djelivery 
of the certificates the title passed to the pledgee. 
As between vendor and vendee of shares o|f stock 
it is the settled rule that the vendee is entitled to 
all the dividends on the stock which are declared 
after the sale of the stock. In other word |s, divi¬ 
dends belong to the person entitled to the stock 
when the dividends are declared. Abercrombie v. 
Ridole, 3 Md. Ch. 320. Even though the transfer 
has not been recorded, the transferee has a right 
to the dividends as against the transferer.! Cook, 
Stocks, Sec. 541. A pledgee is protected! in the 
same way as a purchaser of stock (Id. Set*. 432), 
and consequently dividends declared during the 
continuance of the pledge belong to him , j though 
he is not registered as owner on the corporate 
books (Id. Sec. 468; liill v. Newichawanick Co., S 
Iiun., 459, affirmed in 71 N. Y. 593). If not iso reg¬ 
istered, and the corporation pays the dividend in 
good faith, and without notice of the transfer, to 
the nominal owner, the payment would be un¬ 
doubtedly a good one. * * (Italics oprs) 
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In the case of Brady v. Irby, 101 Ark. 573, 142 S. W. 
1124, decided by the Supreme Court of Arkansas in 
1912, the stock was pledged with a bank and later stock 
dividends were declared and paid over by the corpora¬ 
tion to the wife of the original stockholder. In holding 
that the bank as pledgee was entitled to the stock divi¬ 
dends, the Court said: 


“As between the vendor and vendee, it is the 
settled rule that the vendee is entitled to all divi¬ 
dends on the stock declared after the sale thereof. 
In other words, the person entitled to the stock 
at the time the dividends are declared is also en¬ 
titled to such dividends. Cook on Stock and Stock¬ 
holders, Sec. 541. A pledgee is protected in his 
rights to dividends upon stocks in the same man¬ 
ner as a purchaser thereof; and therefore divi¬ 
dends declared during the continuance of the 
pledge belong to the pledgee. All persons having 
notice of such pledge will be affected by the rights 
of the pledgee to such dividends. Cook on Stock 
and Stockholders, Sec. 432, 466 (citing other 
cases) " * * These stock dividends, therefore, 

belonged to the creditor to whom the stock had 
been pledged, and all voluntary transfers or is¬ 
suance to the wife of the pledgor of the stock divi¬ 
dends declared thereon were under the facts and 
circumstances of this case, a fraud upon the rights 
of such creditor, and were therefore illegal and 
void.” (Italics ours) 


In the case of McCrea v. Yule, et al. (1902), 68 X. J. 
L. 465, 53 Atl. 210, one of the beneficiaries under the 
estate assigned certain of his interest in the estate as 
security for a note. Before the note became due, the 
representatives of the estate received certain income 
for distribution and the pledgee sued the executors of 
the estate for the debtor’s share of such income. The 
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executors moved for a nonsuit on the ground that the 
action by the pledgee was not good “ until the principal 
or interest became due”. In disposing of this Conten¬ 
tion and holding that it was without merit the! Court 
said: 

i 

“A pledgee of personal property assigned as 
collateral security has the right to collect the in- 
tcrest, dividends, and income accruing on the col¬ 
lateral assigned, accounting to the pledgoif upon 
the redemption of the pledge. In making sujch col¬ 
lections, the pledgee is a trustee of the pledgor to 
see to the proper application of the funcjs col¬ 
lected, or to refund the same to the pledgor! if the 
debt be otherwise paid. Farwell v. Bank, 9(^ N. V. 
483; Garlick v. James, 12 Johns. 146, 7 Ant. Dec. 
294; Strong v. Association, 45 X. Y. 720; Donnell 
v. Wyckoff, 49 X". J. Law, 48, 7 Atl. 672; Ware v. 
Russell, 29 Am. Rep. 710; Story, Bailm. (6th Ed.) 
Section 303; Am. & Eng. Ency. Law (2d Eld.) p. 
894. ” ; 

Steel v. Island City Mercantile & Milling Company, 
47 Ore. 293, 83 Pac. 783 (1906). Here a dividend was 
declared while the stock was pledged to A as security 
for a loan. The corporation had notice of the pledge. 
Subsequently the pledgee sold the stock to plaintiff and 
thereafter assigned to plaintiff all his rights toj divi¬ 
dends declared while he held the stock as pledgee.; The 
Court held that the plaintiff was entitled to recover the 
dividends, citing Clark and Marshall; Central National 
Bank v. Wilder, Farmers <& Merchant's National Bank 

i 

v. Mosher and Clark v . Campbell, all of which authori¬ 
ties are referred to elsewhere herein. 

In Fulton v. National Bank of Denison (1901), 26 
Tex. Civil Appeals 115, 62 S. W. 84, the Court held, 
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with reference to the right of a pledgee to collect divi¬ 
dends, as follows: 


“We are of opinion that a pledgee of certificates 


of stock is entitled to hold them as against an ad¬ 
ministrator of the pledgor, and is entitled to re¬ 
ceive and enforce dividends or other benefits at¬ 
taching thereto, so long as his claim is unsatis¬ 
fied.” (Italics ours) 


In Booth v. Consolidated Fruit Jar Co. (1909), 114 
X. V. Sup. 1000, the pertinent portion of the Court’s 
opinion is as follows: 

“The second action was brought to recover the 
sum of $10, which was the amount of a dividend 
declared and paid on the two shares of stock after 
they were pledged to the defendant. As to such 
dividend it would seem to he well established that 
the pledgee is entitled to receive and retain it as 
an increment of the thing pledged, to he accounted 
for later. Herrman v. Maxwell, 15 Jones & S. 
(X. V.) 347; 22 Am. & Eng. Ency. of Law (2d 
Ed.) 907; Gemmell v. Davis, 75 Md. 546, 23 Atl. 
1032, 32 Am. St. Eep. 412; Gaty v. Holliday, 8 Mo. 
Appl. 118.” (Italics ours) 


In the case of Commercial Fat. Bank v. National 
Surety Co., et al., 235 X. V. Sup. 389 (1929). the Court 
says with reference to a dividend declared on stock: 

“A pledgee has the right to collect such a divi¬ 
dend to apply upon his loan, and should do so for 
the benefit of his pledgor.” 

In the case of Gaty v. Holliday decided by the Su¬ 
preme Court of Missouri in 1879, 8 Mo. App. 118, the 
plaintiff, Gaty, loaned money to the defendant’s de¬ 
cedent and during the pendency of the pledge dividends 
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were declared on the stock for which plaintiff, Glaty is 
suing. The defendant contended that plaintiff as 
pledgee was not entitled to the dividends. The Court 
in holding the pledgee entitled to the dividends states 
as follows: 

j 

“The first question has been determined ip this 
court in the case of Merchants National Bdnk v. 
Richards, 6 Mo. App. 454. In that case the pledge 
was as in the case at bar; there was a delivery of 
tlie stock with a power of attorney in blalnk to 
transfer on the books, and an assignment in blank 
on the back of the certificate. We held in that case 
that the pledgee had the right to recover from the 
corporation any dividends accruing whilst hg held 
the stock. We have looked at the authorities! cited 
by counsel for appellant, and have considered the 
question anew in the light of those authorities and 
of the reasons urged by him in support 0f his 
theory, but we have no doubt of the correctness of 
the conclusion reached by us in the case ju^t re¬ 
referred to— that it is not only the right, btyt the 


duty of the pledgee of stock to collect all dividends 
accruing whilst the stock remains in his hands. 
The fact that no transfer had been made the ' 
books of the company is immaterial; and we so 
held in the case of Merchant’s National Bdnk v. 
Richards, cited above. Edw. on Bail., secj 300; 
Hill v. Neivichawanick Co., 48 How. Pr. 429; Kel- 
log v. Stockwell, 75 Ill. 71. 

“The deposit of goods to secure payment! of a 
loan, with power of sale in case of default, creates 
an interest and right of property in the £oods 
which is not a mere lien. The interest oif the 
pawnee is an interest in the thing itself] Of 
course, the general property remains iii the 
He has such an interest in the jthing 
as he can convey to a third person, but 


pawnor. 

pledged 


he has no right to the goods without paying off the 


i 


i 

i 

i 

i 
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debt; and until the deb! is paid, the pledgee has the 
whole present interest. Ilalliday v. Ilolgate, L. R. 
3 Exch. 302; Donald v. Suckling, 7 Best & S. 
783. And as the pawnee lias a special interest and 
property in the thing itself, it would seem, of 
course, that he has a like interest and property in 
its increase in his hands. And Story quotes Po- 
thier (Story on Bail. sec. 287) * * * ‘The credi¬ 
tor to whom the thing has been given in pledge 
has not the right to use it, nor, if the thing is fruit¬ 
ful, to apply the fruits of it to his own profit; but 
he ought to collect the fruits in payment and de¬ 
duction of the debt, and he must render an account 
of the increase to the debtor (Italics ours) 

In the case of Meredith Village Sav. Bank r. Mar¬ 
shall (1896) 68 X. II. 417: 44 Atl. 526, stock was pledged 
with plaintiff to secure a loan and the dividends were 
paid to the pledgor by the dividend declaring corpora¬ 
tion, the latter not having notice of the pledge. The 
Court, in holding the pledgee entitled to the dividends 
as against the pledgor’s estate, said: 

“Under the contract of pledge the pledgee is 
entitled to hold the natural increase of the thing 
pledged as accessory or as an incident of the prop¬ 
erty in his hands. The general rule that the in¬ 
crease of the property is pledged with it applies 
to dividends accruing on stock while it is held in 
pledge, and gives them to the pledgee. The fact 
that there was no registration of the transfer on 
the books of the bank warranted that corporation 
in paying the dividends to the pledgor. But, that 
the dividends being the property of the pledgee 
under the contract, when the pledgor receives them 
he holds them as the trustee of the pledgee, and is 
answerable for them to the pledgee in a suit for 
their recovery. Jones, Pledges, Sec. 398; Schou- 
ler, Bailm. Sec. 176; 1 Cook, Stock & Corp. Law 
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Sec. 46S; Bank v. Richards, 6 Mo. App. 454 [and 
other cases] ”. (Italics ours) 

j 

The case of Farmers <£* Merchant's Nat. Bank v, 
Mosher (1901) 03 Xeb. 130, S8 X. W. 552, is iji point. 
There stock was pledged and dividends declare*;! there- 

i 

on while such pledge still subsisted. In holding as be¬ 
tween the dividend declaring corporation, garnishee, 
and the pledgee, that the latter was entitled to jreceive 
the dividends the Court said: j 

“It is a settled rule of law, that as between the 
vendor and the vendee of shares of stock, that the 
vendee is entitled to all the dividends on the stock 
which are declared after the sale of the st<|ck, re¬ 
gardless whether the transfer has been made upon 
the books of the corporation [Citing authorities]; 
and a pledgee is likewise entitled to dividends on 
the stock held in pledge, but must, of course, ac¬ 
count to his pledgor when the pledge is redeemed. 
[Citing authorities] ” j 

Hunt v. Laconia and Lakeport Street Railway, 68 
X. H. 561 (1896). Here the corporation paid dividends 
to the pledgor with knowledge of the pledge ajid the 
Court holds the pledgee entitled to recover the aknount 
of the dividends from the corporation in assufcnpsit, 
saving: 

! 

“The pled ye of the stock was a pledge \)f the 
dividends accruing on it during the continuance 
of the pledge and gave the pledgee the legal title 
to both alike. Savings Bank v. Marshall, afite, p. 
417, and authorities cited. 

“Upon the facts appearing in the case, th4 pay¬ 
ment of the dividends to the pledgor was without 
legal justification, and afford no bar to the plain¬ 
tiff’s recovery.” 
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In the case of In re Kessler <£ Co., 171 Fed. 751, the 
Court had before it the question whether or not a 
pledgee of securities, where dividends have been paid 
thereon to the pledgee since the date of the petition in 
bankruptcy of the pledgor, could credit such dividends 
against interest on the secured debt accruing since the 
date of the petition, in view of the provision in the 
bankruptcy act that interest was to cease from date of 
petition in bankruptcy. The securities were sold by 
the pledgee and the proceeds thereof were insufficient 
to pay the! secured debt. The Court, in holding the 
pledgee was entitled to apply the dividends against 
interest accruing after the filing of the petition in 
bankruptcy, said that “no doubt the increase on the 
security is a part of the security itself and should fol¬ 
low tlie same rule”, as the English Courts follow. The 
case was appealed to the Supreme Court (219 U. S. 
339) and there that Court speaking through Mr. Jus¬ 
tice Holmes savs: 

“Interest and dividends accrued upon some of 
the securities after the date of petition. The Eng¬ 
lish cases allow these to be applied to the after 
accruing interest upon the debt. (Citing cases.) 
There is no more reason for allowing the bankrupt 
estate ito profit bv the delav bevond the dav of set- 
tlenient than there is for letting the creditors do 
so. Therefore, to apply these subsequent divi¬ 
dends, &c., to subsequent interest seems just.” 

It is thus seen that the Supreme Court does not even 
question the right of the pledgee to dividends and in 
fact holds the pledgor’s bankrupt estate is not entitled 
thereto. The Supreme Court in this case held, that 
while the claim of a pledgee for interest on his debt 
after the date of petition could not be allowed as part 
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of his claim, nevertheless, if the pledged securities are 
held after the petition was filed and dividends were re¬ 
ceived by the pledgee, they could be applied on, the in¬ 
terest accruing after the date of petition. If the! propo¬ 
sition of the defendant in the case at bar were correct, 
the bankrupt estate in the Kessler <0 Co., case would 
have been entitled to receive all the dividends, j 

Union Trust Co. v. llasseltine, 200 Mass. 414, 86 
N. E. 777 (1909), is of interest. There, in determining 
the rights of a pledgee of a mortgage to foreclose, the 
Court in passing upon the general rights of pledgees 
says: 

* j 

“* * * tlie pledgee of property has tl)e con¬ 

trol of it for the time being, and he represents not 
only his own interest but that of the pledgor, in 
taking any proper action for the preservation of 
it and the collection and care of its proceeds. If 
the pledged property is a promissory note oif other 
evidence of debt, he may collect it when jit be¬ 
comes due. If it is stock in a corporation k\e may 
collect the dividends.” (Italics ours) 

i 

I 

In Fourth Nat. Bank v. Manchester Real Estate and 
Mfg. Co., 77 X. II. 481; 93 Atl. 661 (1915), the pjedgee 
seeks recovery of dividends declared on stock j while 
the stock was still in his hands as such pledgee. At 
the time of the suit the stock had been sold biv the 

i*' 

pledgee and a new certificate had been issued ijn the 
name of his transferee. The Court says with reference 
to the right of the pledgee to collect the dividends paid 
prior to the transfer of the stock: j 

“It is conceded in argument that dividends!upon 
stock pledged as collateral are the property of 
the pledgee. * * * But the parties to th0 con¬ 

tract of pledge may agree that the dividends! may 


i 




oo 


bo drawn by the pledgor and held as his property. 
(Citing cases.)” 

In Brightson v. Claflin , 2-5 X. V. 469; 122 X. E. 458 
(1919), the pledgee, which was also the dividend de¬ 
claring corporation was sued by the pledgor for hav¬ 
ing sold under the pledge the stock with the cash divi¬ 
dends, which were declared during the pledge and 
which it had retained. It was contended by the pledgor 
that the dividend proceeds should have been applied 
to a reduction of the secured debt and should not have 
been sold. 1 In holding that the pledgee is entitled to 
collect the dividends and that it should have applied 
the dividends to a reduction of the secured debt, the 
Court savs: 

“It is well settled that under ordinarv circum- 

•> 

stances it is the right of a pledgee of stock to col¬ 
lect dividends declared thereon, and that it is his 
duty to apply them to the reduction of the indebt¬ 
edness for which the stock is held as securitv. 

* 

lie represents not only his own interests as 
pledgee, but also holds a duty to the pledgor. 
[Citing cases.] ” 


In T1 hetsel v. For gey, 323 Mo. 681, 20 S. W. (2d) 
523 (1929) the general rule is stated as follows: 


“The general rule is that the pledgee of stock 
is entitled to cash dividends thereon for which he 
must account to the pledgor. (Citing cases.)” 


In addition to the foregoing cases the following cases 
specifically deal with and support the proposition that 
the pledgee is entitled to the dividends. 

Armour v. East Rome Town Co. (1896), 98 Ga. 
428, 25 S. E. 504. 


I 

I 


Reid v. Caldwell (1904), 4S S. E. 191, li20 Ga. 

718. j 

Savings Union Bank <£ Trust Co. v. Crowley 
(1917), 176 Cal. 543, 169 Pac. 67. j 
Western Securities Co. v. Silver Kind Con. 

Mining Co., 57 Utah 88, 192 Pac. 664. j 
Commercial Nat. Bank v. National Surety Co. 

(1932), 259 N. Y. 181, 181 X. E. 92. i 
Fairbanks v. Merchant's Nat. Bank , 132 III. 120, 
22 X. E. 524. 

Boyd v. Conshohocken Worsted Mills (11892), 
149 Pa. State Rep. 363, 24 All. 287. 

Merchant's National Bank v. Richards (1879), 
6 Mo. App. 454. 

Maxwell v. National Bank (1905), 70 S. (j. 532, 
50 S’. E. 195. | 

Barse Live-Stock Commission Co. vs. flange 
Valley Cattle Co. (1897), 16 Utah 59, 50 Pac. 
630. ^ | 

Dayton Natio)ial Bank v. Merchant's National 
Bank (1881), 37 Ohio St. 20S. 

Bosier v. McShane (1907), 78 Xeb. 86, 110 X. W. 

726. ^ | 

American Nat. Bank v. Nashville Warehouse, 
etc. Co., 36 S. W. 960 (Tenn., 1S96). | 

Brent v. Bank of Washington, Fed. Oas. Xo. 

1834, 2 Cranch C. C. 517.' 

Bank v. Wilder (1891), 32 Xeb. 551, 49 X. IV. 
369. 

Herr man v. Maxwell (1881), 47 X. Y. Supr. Ct. 

347. | 

Hash ranch v. Vandervoot , 4 Sandf. 74 (Xj Y.). 

i 

A thorough research of the authorities on tliisj sub¬ 
ject discloses only two cases which could be cited 
against the overwhelming weight of authority dbove 
set forth. These cases are Reaves Warehouse ! Cor¬ 
poration v. Easley (1928), 150 Ya. 236, 142 S. E. 1356; 
and Palmer v. O’Bannon Corporation (1925), 253 Mass. 
8, 149 X. E. 112. In the Reaves case there was a! die- 




turn, unsupported by the citation of any authorities. 
The conclusion in the O'Baanon case on this partic¬ 
ular point is unsupported by any authorities. We call 
the Court's attention to these cases in order that it 
may have before it at one time what we believe to be 
the full arlray of judicial opinion and the conclusions 
of the most important of the text writers on this ques¬ 
tion. We have not been able to find that anv text 

* 

writer has expressed a view contrary to the prevailing 
authorities. 


C. Theories of Text mol Cases. 
courts and the text writers above 
pledgee under the circumstances 
titled to the dividends is sound. 


The tlieorv of the 
in holding that the 
of this case is en- 
From these text 


writers and the cases before discussed little doubt can 
be entertained that the pertinent general rule of law 
in this country is to the effect that the pledgee of stock 
is entitled to collect the dividends during the pendency 
of the pledge and hold them for the use of the pledgor, 
and that the dividend-declaring corporation is with¬ 
out right to withhold such dividends from the pledgee 
where it has notice of the pledge transaction. In order 

that the true basis of this universal rule mav be clearlv 

» • 

understood it is well to resort to tirst principles in ex¬ 
planation thereof. 

A pledge is a security transaction whereby posses¬ 
sion of a chattel is transferred to the creditor bv the 

debtor to be held bv the creditor as securitv for the 

• * 

debt. In the event the chattels pledged were a herd of 
domestic animals the increase of these animals would 
by virtue of the possession of the animals by the 
pledgee come into his hands and be subject to the lien 
of the pledge, to be held by the pledgee the same as 


the herd itself as part of the security. Edwards ox 
Bailments, Sec. 300, p. *230; Elliott ox CoxItracts, 
Section 3043, 14 C. J. Section 1116. j 

As said in 21 R. C. L., Pledge, p. 652, Sec. 16j: 

“The increase of the thing pledged is alko sub¬ 
ject to the lien and the pledgee is entitled to its 
possession though he must account therefoif to the 
pledgor.” j 

i 

j 

The general rule, as the above citations hereiiibcfore 
set forth show, is that the increase of the pledge is 
subject to the lien of the pledge and consequently the 
pledgee is entitled to retain such increase and apply it 
in the same manner as the principal pledge. Why any 
attempt should be made to treat differently dividends, 
which are the increase attributable to shares of j stock, 
no reason appears. It is well to look to the natjure of 
a dividend declaration in its relation to a share oi' stock 
in ascertaining that it falls under the pledge lien the 
same as the calf of a pledged cow. As said by Jones 
ox Collateral Securities, Sec. 398: 

“The dividends follow the legal title in such a 
case as between the parties, for, until the corpora¬ 
tion is wound up all there is of a share is a! right 
to future profits or dividends.” 

i 

While the pledgor is entitled to have the earnings 
or increase credited against the debt, the possession of 
the stock draws to it the increase and subjects! it to 
the lien of the pledge. (See texts and cases cited! here¬ 
inbefore.) The defendant does not question either the 
validity of the pledge or the fact of possession by the 
pledgee of the certificates representing the shares of 
stock endorsed and assigned in blank in this easel 




If a pledged cow has a calf during the term of the 
pledge the pledgee keeps the calf as part of the se¬ 
curity; the potentiality of the cow having a calf is no 
greater than that of a share of stock producing a divi¬ 
dend. Both the cow and the stock have inherent pro¬ 
ductive capacities and the increase in both cases goes 
to the pledgee rightfully in possession of the respec¬ 
tive pledges. (See quotations from Elliotts on Con¬ 
tracts and Edwards on Bailments at page 9 of this 
brief.) Upon declaration, the dividend declaring cor¬ 
poration becomes indebted to the holder of tlie stock 
and if the stock is rightfully in the hands of the pledgee 
at the time! the dividend debt arises it is payable to 
the pledgee, as the dividend debt grows out of the re¬ 
lationship of the corporation to the rightful holders 
of stock, not necessarily the owners thereof. 


T). Specific Grounds of the Demurrer as set forth in 
the Propositions of Laic 1 to 6 Filed in Support of the 
Demurrer. 


Proposition 7. This proposition is in general terms 
and no discussion would be appropriate. 

Proposition 2. This proposition, stating that the 
declaration does not allege that the dividends were 
pledged is beside the point. The declaration alleges 
the stock was pledged and consequently according to 
the overwhelming weight of authoritv the dividends 
go to the pledgee, as an incident of the pledge. The 
pledge itself carries with it the possession of the stock 
which in turn brings in with it the right to possession 


of the dividends when declared. 

To the contention that the dividends were not in 
existence at the time of the pledge and therefore could 
not be delivered, it is answered simply, that the stock 
possession under a pledge carries the dividends with 



27 


| 

i 

I 

i 


it and that the pledgor transferred all present interest 
it had in the stock as security when it pledged same, 
which included the possibility of an increment arising 
during the term of the pledge. 

Propositions 3 and 4. In propositions three and four 
of the Demurrer the defendant contends that tin} title 
to the stock is in the pledgor, and that the declaration 
does not state a good cause of action because it ^s not 
alleged that the shares were ever transferred 4 n its 
books although it is admitted that the Express jCom- 
panv bv the demurrer to the declaration received notice 
of the pledge. In this case there is no question of 
intervening equities and as between the pledgor and 
pledgee the possession of and right to the sharps of 
stock passed to the pledgee, where, as here, an irrevo¬ 
cable stock power of attorney consummated the pledge 
of the stock to the plaintiff. Fletcher on Corporations , 


Sec. 3811. 

I 

It is not necessary to an effective passing of the 
stock that it be transferred on the books of the) cor¬ 
poration into the name of the pledgee. (See numer¬ 
ous authorities heretofore cited.) The stock transfer 
rule is designed and has been held to be for the! pro¬ 
tection of the issuing corporation. The policy olf the 
law has been to further transferability of sharps of 
stock and the courts hold that the transfer as between 

the parties is in no wav affected bv failure to record on 
* ^ * ! 

the books of the corporation. The Court of Appeals 
in National Safe Deposit, etc., Co. v. Ilibhs (190p), 32 
App. D. C. 459, holds: I 


“ * * * notwithstanding the fact that trans¬ 
fers of stock, to be perfect in every respect, | may 
be required by the corporation charter to be regis¬ 
tered upon the books of the corporation, thr as- 


! 
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signee of stock, upon delivery with transfer and 
power of attorney to transfer on the books, that 
has been formally executed bv the partv in whose 
name it stands, takes the entire, equitable, if not 
legal, title thereto. With some conflict of au¬ 
thority, it is the generally accepted doctrine that 
the requirement of transfer on the books of the 
corporation is intended for its convenience and se¬ 
curity alone. Such is the rule in this jurisdiction. 
(Citing authorities) ” (Italics ours) 

The transfer on the books does not affect the rights 

as between the pledgor and pledgee. Of course, if 
tlie corporation lias no knowledge of the pledge it is 

protected i if it treats with the holder of record. 
Fletcher on Corporations, Sec. 3704, states: 

“As between the parties the failure to register 
the transfer on the books of the corporation does 
not affect the right of the pledgee to dividends.” 

The Court in Bank v. Wilder (1891), 32 Xeb. 551, 
49 X. W. 369, states: 

“The principal defense of the bank is a by¬ 
law of the corporation, by which all transfers of 
stock are to be made on the books of the bank, and 
it is claimed that, as the stock in question stood 
on such books in the name of M. Gould [pledgor] 
a payment to him of the dividend in question 
exonerated the bank from paying to the defendant 
in error. A bank or other corporation, like a 
natural person, must act in good faith with those 
with whom it deals. It can not shut its eves to 
the clear light of dav, and declare that darkness 
prevails; and no more can it ignore facts as to 
the rights of persons dealing with it, and claim 
exemption on the ground of any technical rule 
which will work injustice. In other words, if stock 
of a bank has been assigned to a party who is 
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holding the same as security, and is entitled to 
the dividends on such stock, the bank rnii^t pay 
the dividend to the partv entitled to it,—the ac- 
tual holder of the stock,—if it has notice. Qther- 
wise great injustice might be done by depriving 
the holder of the security of a portion of the 
amount due thereon * * *.” 

The defendants further point out that it ijs not 
alleged that the plaintiff has foreclosed its lien. As a 
matter of law such a foreclosure is not necessary to 
bring the dividends into the hands of the pledgee. 
This proposition was contended for by recalcitrant 
dividend declaring corporations in some of the | cases 
which we have cited, but the courts hold the pljedgee 
entitled to the dividends before foreclosure. The fact 
of foreclosure has nothing to do with the payment of 
the dividends, for they follow the stock into the hands 
of the pledgee. If there had been foreclosure and the 
appellant had bought in the stock it would b;e en¬ 
titled, as any new owner, to dividends declared jafter 
foreclosure. We do not contend that the pledgee is 
entitled to the absolute ownership of the dividends, 
but say as between the corporation and the pledgee 
that the latter is entitled to the possession of thej divi¬ 
dends. The defendant evidentlv misconceived the 
purpose and effect of a foreclosure and the necessity 
therefor. 

In proposition four of the Demurrer it is fujrther 
contended that the declaration shows no right in plain¬ 
tiff to have a transfer of the stock on its boolfs ef¬ 
fected. We take exception to this last conclusion for 
the declaration specifically alleges that there wqs de¬ 
livered by the Railroad Company to the Credit! Cor¬ 
poration : 
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“An irrevocable stock power of attorney * * * 
wherebv said Norfolk Southern Railroad Com- 
pany gave full and complete authority to the 
plaintiff to cause said stock to be transferred on 
the books of the defendant out of the name of said 
Xorfplk Southern Railroad Company and into the 
name or names of such other person or persons, 
corporate or otherwise, as might be designated 
to tiie defendant.” 

The declaration shows that as between the pledgor 
and pledgee everything was done that could be done 
by them to subject the stock to the pledge transaction. 
This is all that is necessary to entitle the pledgee as 
against the corporation to the dividends, and the fact 
of book transfer is of no moment since the corpora¬ 
tion had notice of the pledge. 

Proposition 5. In proposition five of the Demurrer 
it is said that no evidence of the right to have the 
stock transferred was given the defendants. As be¬ 
fore pointed out in order to obtain the dividends it is 
not necessarv that the stock be transferred on the 
books as the pledge carried the dividends with it re¬ 
gardless of book transfer, for the pledge was valid as 
between the parties without a transfer on the books. 
Were the plaintiff below suing the defendant for dam¬ 
ages for not having transferred the stock then perhaps 
the point made that the declaration does not allege that 
the plaintiff put the corporation in possession of suf¬ 
ficient evidence of its rights to have the transfer made 
might be well taken. 

Proposition 0. As to proposition six of the De¬ 
murrer, as, the law above set forth conclusively shows, 
the declaration is good even if the limited effect of the 

transaction contended for bv the defendant below is 

* 

correct, namely, that in “legal effect, the contract, is 


I 
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of pledge merely”. For a pledge of stock, j unless 
specifically provided otherwise, is a pledge of thfe stock 
and the increase thereon during the pendency jof the 
pledge. 

It is an axiomatic rule of pleading that if the mini¬ 
mum effect is given a declaration and that minimum 
constitutes a cause of action the declaration is good. 
Therefore, defendant’s limited construction of the 
contract is of no consequence. 

II. I 

Neither the Railroad Company, as Pledgor, nor tjhe Re¬ 
ceivers Are Necessary Parties Defendant Herein. 

By propositions of law 7 and 8, stated in sjipport 
of the demurrer, it is contended that the Receivers of 
the pledgor are necessary parties to this actiojn, and 
that the receivership court has exclusive jurisdiction 
of the controversy. 

The question of jurisdiction and parties is sought to 
be raised by the defendant based on the bare jillega- 
tions in the declaration that receivers had been ap¬ 
pointed for the pledgor, that they had defaulted in the 
payment of interest and that they had not pajid the 
principal of the note. These allegations show tljat the 
obligation secured by the pledge was still subsisting 
and unpaid. It is respectfully submitted that the jillega¬ 
tions of the declaration in this respect are insujficient 
to form the basis of a record upon which the denjiurrer 
could rightfully be sustained. The demurrer introduces 
additional facts which, if pertinent at all, should be 
raised by a plea. The record does not show that this 
plaintiff is a party to the receivership proceedings, and 
that the receivership court, especially in view of the 
state of the law pertaining to dividends on pledged 
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stock, would have any jurisdiction whatsoever to de¬ 
termine its rights with respect to these dividends. 

In this connection, it is well to invite the Court’s at¬ 
tention to the fact that regardless of what disposition 
the receivership court might make of the question of 
the right ;to the dividends as between the pledgor and 
the dividend-declaring corporation, that disposition 
would in no way affect the right of this plaintiff, as 
pledgee, to compel a payment over to it of the dividends 
from the dividend-declaring corporation. Having had 
notice, the* dividend-declaring corporation is bound, un¬ 
der the law applicable, to pay over the dividends to the 
pledgee. What the pledgee then does with the divi¬ 
dends is an entirely new and unrelated problem. 

The whole question of parties and the jurisdiction 
of this Court is dependent upon the question who, as 
between the pledgor and pledgee, is entitled to collect 
the dividends on stock pledged from the declaring 
corporation. 

The ultimate disposition and ownership of these 
dividends is not before this Court but merelv the right 
to possession as between the dividend declaring cor¬ 
poration and the pledgee. The law is clear beyond 
any doubt that the pledgee gets the dividends and 
holds them under the pledge lien. All the plaintiff asks 
is that this clear legal rule be followed. It does not 
appear on what theory it is contended that the pledgor 
or its receivers are necessary parties to this suit, since 
it is by the pledgor's own contract that the pledgee 
is entitled to the possession of the dividends. The de¬ 
fendant dividend-declaring corporation has the divi¬ 
dends, in this jurisdiction and the only question in the 
case is whether as between the pledgee and the divi¬ 
dend-declaring corporation the pledgee is entitled to 
hold them. 
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As appears from the cases hereinafter discussed, 
the pledgor is not a necessary party to a suit Iby the 
pledgee to subject the pledged property to tlni satis¬ 
faction of the obligation secured by the pledgfe lien; 
the receivers of the pledgor stand with respectj to the 
pledged property in the shoes of the pledgor j itself; 
and it therefore follows that such receivers ajre not 
necessary parties to the action below, nor is thej action 
improperly brought in this jurisdiction, inasmuch as 
the receivers representing the pledgor under the law 
applicable have no interest in the controversy between 
the pledgee and the dividend-declaring corporation, 


in whose hands the dividends are now retained! 

! 

In the case of Northern Pa. Ry. Co. v. Frank Water- 
house & Co., 279 Fed. 750 (1922) the District Court, 
in holding that the receiver stands in relation jto the 
pledged property the same as the pledgor, and qjuoting 
with approval from Kidder v. Reavers (33 Wash. 635, 
74 Pac. S19, (1903)), says as follows: | 

“Since the corporation was neither in t|he ac¬ 
tual nor constructive possession of the property 
in dispute, the receiver, by his appointment, took 
no greater right than a right to acquire posses¬ 
sion in one of the methods which might havb been 
pursued by the corporation itself, had a receiver 
not been appointed.” 


i 


and further quoting from In Re Browne (104 Ftjd. 762 
(1900)): | 


“The pledgee has a special property Jn the 
thing pledged, which entitles him to the ]posses¬ 
sion, to protect which he may maintain detinue, 
replevin, or trover, and the interest of the pledgor 
is not subject to execution.” 


i 

I 




The Circuit Court in the case of International Bank¬ 
ing Corporation v. Lynch, (1920), 269 Fed. 242, holds 
that the receiver is not entitled to the possession of 
the pledged securities so long as the debt secured re¬ 
mains unpaid, saying at page 244: 

“The receiver appointed in the suit had the 
undoubted right to pay the indebtedness for which 
the stock was held as security, and thereupon to 
receive possession of it as the property of the 
insolvent owner: but it is equally clear that with¬ 
out paying such indebtedness he had no such 
right of possession * * * 


In Risk c. Kansas Trust d Banking Co. 
Fed. 45, with respect to the rights of a 
is held: 


(1893), 58 
receiver, it 


“He has no higher right to these collaterals 
than the debtor had. He is the receiver of the 
property of the insolvent debtor. He is not the 
receiver of the property of the secured creditors 
of that debtor. ’’ 

The only right the pledgor or its receivers have 
here is the right to redeem these collaterals by pay¬ 
ment of the debt. 

It is, therefore, clear that the receivers of the 
pledgor are not entitled to the possession of the 
pledged stock until the secured debt is paid off. The 
fact of receivership in no way affects the relative 
rights of the pledgor and pledgee. As illustrative of 
this the court in Carey r. McMillan (1923), 289 Fed. 
380, at page 384, says: 

“That the pledgor has become insolvent and 
pledgee has filed its claim for the full amount of 
the debt does not affect the rights of the parties 
as to the collateral * * V’ 


I 
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See also Rodgers Brown & Co, v. Tindel Mprris 
Co. (1921), 271 Fed. 475 where it was contended!that 
because the court had possession of the mortgaged 
property it thereby had control of the pledged bpnds 
secured on such mortgaged property. The coutt in 
holding this contention erroneous savs: 


“The argument that, because the mortgaged 
premises are in the hands of the court, the bonds 
can not be sold, does not meet the point. |Thc 
principle is wholly different. Xo court would per¬ 
mit its possession and control of property upder 
its care to be disturbed; but, although the eburt 


has possession of the mortgaged premises it 
not of the bonds.’’ 


has 


As said by the Supreme Court of the United St 
in Fourth State Bank v. Yardley (1897), 165 IT. S. 
at p. 653: 


jates 
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“The receiver took no greater rights iii| the 
property of the insolvent bank, which came jinto 
his possession than that which the insolvent lj>ank 
possessed. Scott v. Armstrong , 146 U. S. 499. ?? 

I 

i 

Therefore, since the possession of the dividends, 
now held by the Express Company, is rightfully in 
the pledgee it can not be in the receivers of | the 
pledgor. Any argument that the receivership court 
would have exclusive jurisdiction is, we submit, 
fallacious. 

As to the contention that pledgor or its receivers! are 
necessary parties, it has been held that the pledgor is 
not a necessary party to a suit by the pledgee against 
the obligor of the pledge. The rights of the pledgee 
are derived from the pledgor, and, under the contract 
of pledge, which is a bailment for mutual benefit, it 


i 


i 

i 

i 


i 
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is the duty of the pledgee to protect the pledged prop¬ 
erty and collect the pledged assets. (See authorities 
already cited.) Plaintiff here is not contesting a right 
of the pledgor but is endeavoring to enforce a right 
for the pledgor’s ultimate benefit, namely, that the 
dividends on the stock pledged be paid over by the 
corporation in accordance with the directions of the 
pledgor. The suit herein is merely between the de¬ 
claring corporation, which is the obligor, and the 
pledgee. The pledgee is entitled to receive the divi¬ 
dends and hold them for the pledgor. If the obligor 
has a defense to the obligation as against the pledgor 
then it is its duty to bring in the pledgor. 

The case of Newcomhe ef aL v. Lottimer et al. (1890), 
58 Hun. 609, 12 X. Y. S. 381, affirmed in 128 X. Y. 618, 
is of particular interest. Here one of the joint execu¬ 
tors of the Lottimer estate pledged bonds of that es¬ 
tate to the plaintiffs as security for a personal debt. 
In a suit by the plaintiffs against the executors and the 
railroad company to compel a transfer of the bonds 
on the books of the railroad company and a payment 
to them of interest due thereon , the defendants defend 
on the ground that the executor-pledgor, Hill, who 
made the pledge, is a necssary party. The court in 
holding the pledgor is not a necesarv party says: 

“It is also claimed that there is a defect of 
parties defendant to this action, in the omission 
of James L. Hill. This objection is not tenable, 
because here * * * the planitijfs do not seek to 
have the ultimate ownership of these securities 
determined. All that they claim is that as against 
the claim of the defendants Lottimer and Blood- 
good, either individuallv or as executors, thev 
have a right to have these securities transferred 
to their names, and to collect the coupons which 



have become due thereon. This question cdn be 
determined with the parties now before the cpurt. 
Whether James L. Hill had anv title to these 
securities or not is a matter which is entirely im- 
material. It* the plaintiffs are not bona j fide 
pledgees of these securities they can not recover. 
* * * As pledgees the plaintiffs are entitled to 
exercise all the rights of owners, and to have the 
same transferred to their names, and to collect the 
amounts due upon them. It ivould be a cuiious 
state of law if a man could give notice to a debtor 
not to pay an obligation which was held ps a 
pledge, the pledgor having fled from the country: 
that because the pledgor could not be served with 
process, the pledgee would be remediless anct\ un¬ 
able to enforce any of his rights as pledgee, j We 
do not think that any such state of affairs exists.’ 1 
(Italics ours.) 

| 

Likewise in the instant case the question involved 
can be determined with the parties now before |this 
court. 

In the case of Gold Glen Min. etc. Co. v. Dennis, 21 
Colo. App. 284 (1912), 121 Pac. 677, a note for $69().00, 
to which defenses were pleadable as a matter of law, 
was pledged for a $300.00 indebtedness and the pledgee 
sues the maker who sets up the defense that the jjled- 
gor should be made a party. The court held that;: 


‘‘It would be the duty of defendant, if lie; de¬ 
sired to have such defense litigated in the action 
brought by the pledgee, to implead the original 
payee and at the trial go forward with his defen¬ 
sive evidence. * 




In the case of Bedinger v. Citizens National Bpnk, 
(1926), 212 Ky. 486, the pledgee of promissory notes 
sued the makers who set up the defense that they wfere 







obtained by fraud. During- the course of the trial a 
motion was made to have the receiver of the pledgor 
made a party which motion was refused and the ap¬ 
pellate court in holding this refusal proper said: 


“During the progress of the trial a motion was 
entered to make the receiver a party defendant 
in the action, which was refused, and it is com¬ 
plained that this was error. The receiver had no 
interest in the notes and plaintiff was entitled to 
collect the full amount thereof as stated, supra, 
consequently the court did not err in this ruling.” 


It is respectfully submitted that the receivers of the 
pledgor have no adverse interest in this suit but that 
their interests are being furthered by the subjection 
of the dividends to the pledge lien, thus diminishing 
the ultimate amount of the obligation secured. 


CONCLUSION. 

From the foregoing discussion, it is apparent that 
as between the pledgor and the pledgee, the latter is 
entitled during the pendency of the pledge to collect 
the dividends declared on the pledged stock and sub¬ 
ject them to the operation of the pledge lien; the fact 
of receivership of the pledgor in no way affects the 
situation, inasmuch as the pledgor is not a necessary 
party in a suit to so subject the dividends declared, 
and the receivers stand with respect to this transac¬ 
tion in exactly the same relation as the pledgor itself: 
and even if the receivership court has jurisdiction— 
and this is by no means clear—it does not have juris¬ 
diction to the exclusion of the courts of this jurisdic¬ 
tion to determine, as between the pledgee and the 
dividend declarant, which is entitled to hold the divi- 
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dends pending the exercise of the pledgee of its rights 
with respect to foreclosing the lien given in the pledge 
contract or granted or existing under the law. j 
It is therefore respectfully submitted that the court 
below erred in sustaining the demurrer to the declara¬ 
tion, and that this court should reverse the decision 
of the court below. 

i 

Respectfully submitted, j 

i 

j 

Daniel Willard, Jr., i 

7 7 

Richard H. Wilmer, 

i 

Douglas L. Hatch, 

Attorneys for appellant , 
Transportation Bld^., 
Washington, D. 0, 


i 

i 


i 

i 

i 
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FRUIT GROWERS EXPRESS COMPANY] Appellee. 
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Basis of entire settlement order referred to in printed 

i 

leaflet submitted by counsel for appellee during argument 
of April 4, 1934, was a settlement agreement bontained in 
exchange of correspondence, as follows: 

Copy of letter dated January 3, 1934, from £. R. Wood- 
son, Vice President of Railroad Credit Corporation to Re¬ 
ceivers of Norfolk Southern Railroad Company: 

[Copy letter marked 1.] 

Copy of reply letter dated January 15, 1934, from M. W. 
Hawkins, Receiver of Norfolk Southern Railroajd Company, 
to E. R. Woodson, Vice President of Railroad Credit Cor- 
poration: 

i 

[Copy letter marked 2.] 

Copy of letter dated January 13, 1934, from Daniel Wil¬ 
lard, Jr., Counsel for the Railroad Credit Corporation, to 
Colonel W. B. Rodman, Counsel for the Receivers of the 
Norfolk Southern Railroad Company: 

[Copy letter marked 3.] 
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Copy of reply letter dated January 15, 1934, from W. B. 
Rodman, Counsel for Receivers of Norfolk Southern Rail¬ 
road Company, to Daniel Willard, Jr., Counsel for the Rail¬ 
road Credit Corporation: 

[Copy letter marked 4.] 

THE RAILROAD CREDIT CORPORATION 
805 Transportation Building 
Washington, D. C. 

i January 3, 1934 k 

Mr. L. H. Windholz, Receiver, 

Norfolk Southern R. R. Co., 

Norfolk, Va. 

Mr. Morris S. Hawkins, Receiver, 

Norfolk Southern R. R. Co., 

Norfolk, Va. 

Gentlemen: 

The Railroad Credit Corporation hereby accepts the 
tender orally made by you today in full settlement of all its 
claims, of whatever nature, against the Norfolk Southern, 
as follows: 

1. The payment in cash of $75,000. 

2. 1,572 shares of Fruit Growers Express Company stock 
to be transferred to the name of The Railroad Credit Cor¬ 
poration or its nominee as owner. The Norfolk Southern 
and/or its receivers leave to be determined by a court of 
Competent jurisdiction the rights of The Railroad Credit 
Corporation and/or the Fruit Growers Express Company 
and/or the Norfolk Southern or its receivers to the divi¬ 
dends declared on such stock subsequent to its pledge with 
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The Railroad Credit Corporation and unpaid to the Nor¬ 
folk Southern and/or The Railroad Credit Corporation. 

3. An assignment to the Credit Corporation of all the 
right, title and interest of the Norfolk Southern or its re¬ 
ceivers in and to the fund administered bv The Railroad 

* 

Credit Corporation. 

i 

This acceptance is conditioned upon prompt consumma¬ 
tion. 


Yours cordially, 

E. R. Woodson, 

VicGrP resident. 


Copy to: Mr. Buckland, 

Mr. Willard, 

Mr. Wilmer, j 

Mr. Chapin. 

Copy | 

NORFOLK SOUTHERN RAILROAD COMPANY 
M. S. Hawkins and L. II. Windholz, Receivers 

Norfolk, Vfi. 

January 15, 1934 hh 
23577 * | 


Mr. E. R. Woodson, Vice President, 

The Railroad Credit Corporation, 

Transportation Building, 

Washington, D. C. 

! 

Dear Mr. Woodson: 

Referring to your letter of January 3rd regarding settle¬ 
ment of the claims which The Railroad Credit [Corporation 
has against Norfolk Southern: 

I 

The Receivers have conferred with the Trustees and they 
have approved the settlement of these claims, and Receivers’ 
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Counsel is now preparing the necessary papers to get the 

authority of the Court to close the matter. 

* 

Very truly yours, 

M. AY. Hawkins, 

Receiver. 


THE RAILROAD CREDIT CORPORATION 
805 Transportation Building 
Washington, D. C. 



Col. AY. B. Rodman, 
Counsel for Receivers, 
Norfolk Southern Railroad, 
Norfolk, ATrginia. 


January 13, 1934. 


Dear Col. Rodman: 

In the course of our conversation in Mr. AYilmer's office 
on Thursday in connection with the proposed settlement, you 
referred to the treatment of emergency charges collected 
bv the railroad or receivers and the dividends on Fruit 
Growers Express Company stock. 

So that there may be no misunderstanding, I am writing 
to confirm what was said at that conference, namely, that 
under the settlement the Railroad Company or its receivers 
will retain the emergency charges which have been pre¬ 
viously collected and which have not been paid over to the 
Credit Corporation, and also that, as to the dividends on 
Fruit Growers Express Company stock, this matter is to 
be left open to be litigated in the proper Court for the de¬ 
termination of the ultimate disposition or application of 
these dividends, so that, if the Credit Corporation was di¬ 
rectly or indirectly entitled under the law to receive anv of 
such dividends as pledgee, it shall receive and retain them 
as part of the settlement. On the other hand, if it was not 


o 


so entitled to receive anv of such dividends, then the set- 
tlenient will be complete without them. In the latter event, 
the disposition or application of the dividends! would be a 
matter in which the Credit Corporation would have no 
further interest. 

i 

i 

Very truly yours, 


D. Willarp, Jr., 

! Counsel . 


DWJr/JEB 

CC: Mr. E. R. Woodson 

Mr. Richard H. Wilmer. 


M. S. Hawkins and L. II. Windholz, Receivers 
NORFOLK SOUTHERN RAILROAD COMPANY 

Law Department 

i 

Norfolk, Virginia, .January 15,1934. 
Misc-1649-24 I 

Mr. Daniel Willard, Jr., Counsel, j 

The Railroad Credit Corporation, 

805 Transportation Building, 

Washington, D. C. | 

Dear Sir: j 

I have yours of the 13th in re proposed settlenjient of The 

i 

Railroad Credit Corporation claim against Norfolk South¬ 
ern Railroad Company and thank you therefor.! Your let¬ 
ter confirms what I have advised the trustees \yas the un¬ 
derstanding of the Receivers. 

Yours truly, 

W. B. Rodman, 
Counsel for Receivers. 


(4806-Ca) 
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Court of Appeals, district of Cotumbta 

October Term, 1933. 

! 

i 

No. 6115. 

I 

I 

The Railroad Credit Corporation, a Corporation, 
Appellant (Plaintiff below) 

vs. 

j 

Fruit Growers Express Company, a Corporation, 
Appellee (Defendant below). 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEE. 

i 

i 

_ 

STATEMENT OF FACTS. 

This was an action at law brought in the Supreme 
Court of the District of Columbia July 17, 19£3 (R. 2), 
by Railroad Credit Corporation, Plaintiff-Appellant, 
to recover of Fruit Growers Express Company, De¬ 
fendant-Appellee, $22,008 of cash dividends payable 
by Appellee on 1,572 shares of its capital jstock de¬ 
clared to be owned by, and to stand on Appellee’s 
books in the name of, Norfolk Southern Railroad Com- 


! 
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pany, which Railroad, at the suit of Appellee brought 
in the District Court of the United States for the East¬ 
ern District of Virginia, as was also alleged (R. 4), 
had been placed in the hands of Receivers July 28, 
1932, and so continues. Said Railroad Company had 
pledged said shares with Appellant upon the terms 
of the collateral note dated March 28, 1932, appended 
to the declaration (R. 9), and said Receivers on Sep¬ 
tember 28th of that year had paid to Appellant the 
semi-annual interest then due on said note (R. 8). 

Demurrer was on the grounds (R. 12-14, here abbre¬ 
viated), among others, that the declaration disclosed 
the court below to be without jurisdiction because of 
the prior taking and exercising of jurisdiction by said 
Receivership! Court (Ft. 8, R. 14), and because the 
court below could not adjudge the rights of said Re¬ 
ceivers or the Norfolk Southern, neither being party 
to this action (Ft. 7, R. 13-14): that it did not allege 
that any dividend was pledged by said note, nor that 
any of those sued for had been declared or was in 
being at the time the pledge was made (Ft. 2, R. 12); 
that it did not allege that Plaintiff had foreclosed its 
supposed lieu as pledgee of the shares, or had become 
their owner (Ft. 3, R. 13); that no direction to Defen¬ 
dant to transfer said shares to Flaintiff was alleged, 
nor any right in Plaintiff to demand such transfer, nor 
any duty or authority in Defendant to make it (Ft. 4, 
R. 13). * 

The Court sustained said demurrer. Flaintiff elected 
to stand on its declaration, and has appealed. 

Since II ark in v. Bnnulaye , 276 U. S. 56, admonishes 
that full disclosure should be made of what has been 
done in another court withdrawing the subject matter 
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i 

from the jurisdiction of a court later applied to, the 
declaration properly showed the prior jurisdiction of 
the U. S. District Court in Virginia and that its Re¬ 
ceivers “have acted and are now acting’’ and that they 
had acted in respect to the subject matter herd by pay- 
ing to Plaintiff interest on the pledge note] (R. 8), 
which appears to have secured the Receiver^ against 
collection, authorized only “upon default” j(R. 10). 
“The federal courts will at anv stage of the cdse, when 

. I 7 

want of jurisdiction appears, decline to further pro¬ 
ceed, irrespective of the manner in which the! want of 
jurisdiction is disclosed”: Stichlenoth v. Central Ex¬ 
change, 99 F. 1. And since this Court may jconsider 
such developments after appeal taken (Richmond, F. c£ 
P. R. Co. v. McCarl, 62 F. (2d) 203, 208) wej may in¬ 
form it that on November 20, 1933, Hon. Gedrge Pil¬ 
cher, Special Master, heard at Norfolk, Va., the objec¬ 
tions of Railroad Credit Corporation to his jurisdic¬ 
tion and that of said District Court which appointed 
him, to determine rights to the dividends here Involved 
on the conflicting claims thereto of the Receivers in 
that Court, and this Appellee who as plaiiitiff and 

claimant there had directlv submitted to that Court Oc- 

* 

tober 26,1932, the question of setting off said dividends 
against its claims, and Railroad Credit Corporation, 
Appellant here, which had there filed its claiijn on Oc¬ 
tober 26, 1932, including claim “as pledgee, to all in¬ 
creases of the pledged property, including dividends 
paid and to be paid, directly or indirectly” (meaning 
by way of such setoff or otherwise), “to said Defen¬ 
dant and/or the Receivers”. Said Special Master held 
that his Court had jurisdiction, having constructive 
possession of the debt for dividends prima facie owing 
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to the Railroad Company or its Receivers and the 
debtor Express Company’s person and property both 
within that District on which to act, and ordered the 
matter to trial. Railroad Credit Corporation’s ex¬ 
ception will go before the District Court with such 
others as may be taken to the Special Master’s report 
of facts and conclusions of law. The Receivers there 
claim all the dividends and decline to relinquish any 
to either party here. 


ARGUMENT. 


The primary jurisdictional question would see''*'! 

have been settled bv this Court last summer in Amer- 

•> 


lean Surety Co. v. Owens et al., 66 F. (2d) 190. But, 
as Appellant .without support of reason or authority 
argued below s and before said Special Master at Nor¬ 
folk that that being a bankruptcy case somehow dis¬ 
tinguished it from the general rule succinctly stated 
by the Supreme Court in Straton v. New, 283 U. S. 


322: “That the court first lawfully taking jurisdiction 


shall retain it’’, we show that the authorities discoun¬ 


tenance such attempted distinction. 

So far is that rule from being confined to bank- 

I ^ 

ruptev, that in the case last cited it was applied in 
favor of the prior jurisdiction of a state court, against 
subsequent proceedings in bankruptcy; and the two 
cases cited by the Supreme Court in support of it were 
both non-bankruptcy cases: Ilarkin v. Brundage , 276 
U. S. 36, 43, where it was said that . . the court 
which first obtains jurisdiction and constructive pos¬ 
session of property by filing the bill is entitled to re¬ 
tain it without interference and can not be deprived of 
its right to do so because it may not have obtained 
prior physical possession . . . ”, and Wabash R. Co. v. 


A- 


+ 
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Adelbert College, 208 U. S. 38, 54, where thb Court 
said: 

“When a court of competent jurisdiction has, by 
appropriate proceedings, taken property into its 
possession through its officers, the property is 
thereby withdrawn from the jurisdiction of all 
other courts. The latter courts, though :of con- 

7 ^ i 

current jurisdiction, are without power toi render 
any judgment which invades or disturbs ihe pos¬ 
session of the property while it is in the custody 
of the court which has seized it. For the purpose 
of avoiding injustice which otherwise might re¬ 
sult, a court during the continuance of itsiposses- 
sion has, as incident thereto, and as ancillary to 
the suit in which the possession was acquired, 
jurisdiction to hear and determine all questions 
respecting the title, the possession or thejcontrol 
of the property. . . . Those principles arejof gen¬ 
eral application and not peculiar to the relations 
of the courts of the United States to the courts of 
the states; . . . they are not based upon any sup¬ 
posed superiority of one court over the;others, 
but serve to prevent a conflict over the possession 
of property, which would be unseemly axid sub¬ 
versive of justice.” 

i 

Like the instant case, that last quoted involved the 
prior and exclusive jurisdiction of a federal court in 
charge of a railroad receivership. Far from requir¬ 
ing actual possession for such jurisdiction, tjhe Su¬ 
preme Court there held that the receivership court 
could retain jurisdiction notwithstanding the 'receiv¬ 
ers had sold the property involved and bebn dis¬ 
charged (lb. pp. 46-54). 

On second hearing of said Adelbert College Case 
(lb. 611) the Court held that the Ohio State Court not 
only could not sell any property over which the fed- 


! 


I 

I 


j 

j 
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eral court thus had jurisdiction, but could not even de¬ 
clare a lien (cf. Appt’s Br. p. 3S): 

“The declaration of a lien on the property is a 
step toward the invasion of its possession, which 
we have held to he beyond the jurisdiction of the 
state court. It was sought, not for itself, since it 
would have no significance except as a basis for 
the order of sale of the property affected by it, but 
only as an essential part of the order itself. The 
declaration of the lien must stand or fall with the 
order of sale, and is, therefore, with that order, 
beyond the power of the state court.” 

And it will be recalled that in Harbin v. Brand age, 
supra, the federal court bill being filed after that in the 
state court, although the federal receivers were first 
appointed they were required to yield to the subse¬ 
quently appointed receivers in the state court. 

Parties.— -Without Norfolk Southern Railroad Co. 
and its Receivers as parties the Court below could not 
proceed, in view of the disclosures of the declaration 
here, to award to any other person dividends due them 
as record shareholders. The action below was not one 
upon shares of which Appellant had become the owner, 
but was to recover income it has never possessed, de¬ 
clared as dividends payable to Appellee’s shareholders 
of record on named dates, of whom the one here in¬ 
volved at all times is the Norfolk Southern Rail¬ 
road, subject to said receivership proceeding, and of 
whom Appellant has never been one. The pledge note 
exhibited with the declaration specifies the income 
from another pledged item, but not that on these 
shares. Expressio unius cst exclusio alterius applies: 
but that is a justiciable question affecting the rights of 
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i 

the estate being administered bv the District Court in 
Virginia and within its exclusive jurisdiction jas here¬ 
tofore shown; and which can not be determined with- 

i 

out hearing the Railroad Company or its Receivers. 
If “the possession of the pledged securities”^—as dis¬ 
tinguished from income not alleged to be pledged— 
were involved, and said Receivership Court Iliad not 
first acquired the jurisdiction, the cases cited by Plain¬ 
tiff-Appellant and other cases contra might h^ve been 
considered below on concurrent jurisdiction] but to 
foreclose the Receivers’ and Railroad Company’s 
rights to the income, and the rights the Receivers se¬ 
cured by paying the interest or otherwise, they j must be 
parties, and the proper court to try their rights is the 
Receivership Court. 

On brief, but not by its declaration, appellant con¬ 
tends (Br. 36) that it is here but endeavoring! “to en¬ 
force a right for the Railroad Company’s ultimate 
benefit,” that the dividends be paid over “ifi accor¬ 
dance with the directions of the Railroad Company.” 
But there is no allegation of any such direction, or of 
the necessarv author it v from the District Court to sue 
here in behalf of either the Receivers or the Railroad, 
or to implead (same as suing) them. Appellant may 
not do indirectly by goading Appellee to attempt to im¬ 
plead them, what it could not do directly by itself suing 
them here. “The evident purpose of a suitor who 
brings this action against a receiver without leave is 
to obtain some advantage over other claimants upon 
assets in the receiver’s hands”: Barton v. Barbour, 
104 U. S. 128. To sav the least this is a remote forum 
to help the Railroad Company or its Receivers; it 
is neither fitting nor necessary to come here, vthen the 
Norfolk Southern, its Receivers, and Appellee Express 


Co. are all parties, and Appellant Credit Corporation 
is at least a claimant, in the Receivership Court. 

“If the suit is to be brought in the state court, 
it must be with the permission of the court whose 
officers the receivers are, and permission must be 
granted in the case in which the receivers were 
appointed. Appellant’s right must be worked out, 
either in the action in which the receivers were ap¬ 
pointed, or in an independent action brought only 
upon leave of the court by which the appointments 
were made.” O'Dell v. Batterman Co., 223 F. 
298. 


“This is not only a law of comity among courts, 
but a jurisdictional necessity, for it is manifest 
that two courts could not, acting separately, suc¬ 
cessfully manage the property or harmoniously 
distribute it.” Smith v. St. L. & S. F. R. Co., 151 
Mo. 397, quoted in Dickinson v. Willis, 239 F. 174. 

In Neiucombe et al. v. Lottimer et al., cited by Plain¬ 
tiff’s brief (p. 36), whilst one of the three executors 
had disappeared, the estate was represented by both 
the others as parties before the court both individually 
and as executors—which makes all the difference in the 
world, and disposes of that case. 

Even assuming arguendo, what this Court and 
others may well doubt, that in the Bedinger Case cited 
in Appellant’s brief p. 37, the Kentucky Court rightly 
said on the facts before it, “the receiver had no inter¬ 
est in the notes,” the Court below did not here so find, 
but the contrary is implied in the judgment, and said 
case decides nothing on the different facts appear¬ 
ing here. Here the Railroad Company and the 
Receivers arei not alleged to have been foreclosed 
by sale, of their right to redeem; it appears that 
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they paid interest against the provision of |the con¬ 
tract (R. 10) authorizing collection of the pledges only 
“upon non-payment of principal or interest on this 
note according to its terms,” and what rights they 
thereby preserved and what other right ori interest 
they may have in these dividends, should be deter¬ 
mined solely by the Receivership Court—at all events 
the courts of the District of Columbia will not foreclose 
them without a hearing, or remove this question from 
their court, or take even concurrent jurisdiction in the 
circumstances of this case. 

The Gold Glen Case, cited by Appellant’sjbrief p. 
37, reduces its position to absurdity. Neither jthis Ap¬ 
pellant nor this Appellee may sue the Receivers of Nor¬ 
folk Southern Railroad Co., or implead them, in any 
but their own court, unless by permission jof their 
court. The Gold Glen Case had no receivership ques¬ 
tion. 

Moreover it would appear from said Gold Glen Case 
and Bedinger Case that the notes there involved were 
certainly pledged, and not that a justiciable question 
existed in a receivership as to whether they were 
pledged or not, which is the different situation existing 
here. The present action is not one to collecf a note 
or a bond promising as a very part of the contract the 
payment of interest: it is not one to enforce a Contract, 
but rather to collect income from property standing in 
the name of others who are not parties to the action— 
dividends which are not a contract right, buf simply 
declarations of debt to the persons to whom declared. 

Mr. Chief Justice Alvey, in Baltimore Bricjc Co. v. 
Mali, 65 Md. 93, involving a bill to compel th<^ defen¬ 
dant-appellant to transfer upon its books to tlje name 
of the appellee 2,780 shares of capital stock of appel- 
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lant, assigned to appellee, and to issue new certificates 
therefor to appellee, instead of those theretofore made 
out in the name of the assignor, her deceased father, 
said: 


“There is an administration upon his estate, 
though the bill is filed against appellant alone. 
If we could see in the case sufficient ground for de¬ 
creeing the relief prayed, we should before pro¬ 
ceeding to decree, have to remand the cause in 
order that the administrator might be made a 
party, as the decree to be effective ought to bind 
the estate of the deceased as well as the brick com¬ 


pany 




And so here, the conflicting claims of all persons 
to the dividends must be determinable where all of 
them can be heard and bound—and that is in the Dis¬ 
trict Court of the United States for the Eastern Dis¬ 
trict of Virginia. 


“Although, as has been noted, the appointment 
of a receiver does not divest the property involved 
of valid pre-existing liens, yet since no one has a 
right to interfere with the possession of a receiver 
without the sanction of the court, and as a person 
who does! so interfere may be proceeded against 
for contempt, one having a claim upon the prop- 
ertv must either intervene in the court of the re- 
ceivership and in the case in which the receiver 
has been appointed, and establish his right in that 
tribunal, or must obtain leave of court to bring 
an independent action; and it is ordinarily within 
the discretion of the court to determine which 
method shall be pursued.'* 53 C. J. 120, Sec. 147. 

Field v. K. C. Refining Co.. 296 F. 800; 9 F. (2) 
213. 
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Receivers’ title not divested. —Since no other court 

i 

may interfere with property of Norfolk Southern Hail- 
road being administered by the federal coupt at Nor¬ 
folk, including debts for dividends owing by;Appellee 
who is plaintiff in said receivership, Appellee may not 
lawfully be required without authority of that court, 
to change or disregard its record of ownership of 

shares of its stock standing in the name of Norfolk 

° . 1 

Southern, or to pay to another dividends thereon to 
which said Court’s Keceivers are prima faciei entitled; 
and this a fortiori when, as party to that prpceeding, 
this Defendant-Appellee is bound by the injunction of 
that court against any interference. Hence !we have 
demurred to the declaration here (Pt. 4, Hi 13) be¬ 
cause it does not show any right in plaintiff to have 
such transfer made, or anv dutv or authority on the 
part of defendant to make it. 

Not in issue here is the right or not of Appellant to 
sell shares in its possession; that is the established 
mode of foreclosure: Sokoloff v. Wildwood Cp. (N. J. 
Ch. 1931), 155 A. 125, and at its peril it may dispose of 
them. But it may not imperil us; it may not j here ac¬ 
quire, or even have a lien declared on, wliat it Ua; s' never 
possessed —a debt owing to the Receivers als record 

i 

owners of Appellee’s capital stock—as against Appel¬ 
lee’s obligation to respect the jurisdiction, constructive 
possession, and injunction of the U. S. District Court 
at Norfolk (see supra , pp. 5-6). The receivership op¬ 
erates as an attachment or garnishment againsjt Appel¬ 
lee, who is party to it, for the benefit of all claimants. 
Appellee is bound to maintain the status quo uhtil that 
Court adjudicates its rights and those of other claim¬ 
ants, including Appellant. 
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“The receiver of a court of cliancerv is its 

* 

executive officer, as much so, to all intents and 
purposes, as a sheriff of a court of law; and the 
goods or property in his hands are as much in the 
custody of the law as if levied upon under an ex¬ 
ecution or attachment . . . except that the 

scope of the receiver's warrant is more compre¬ 
hensive, he being required to pay all debts, while 
the sheriff only seeks payment of the specific debt 
mentioned in his execution or attachment.” Re 
Merchants Insurance Co., 17 Fed. Cas. 41, 42; 3 
Biss. 162. 


‘The filing of a p< 
world and in effect an attachment and injunction.” 
American Surety Co. r. Owens, 66 F. (2d) 191. 


a petition is a caveat to all the 


Appellee can not usurp the function of the Receiv¬ 
ership Court by distributing money prirna facie due 
the Receivers, though it may hold, pending that 
Court's decision, against debts owing to Appellee by 
the Railroad and the Receivers; nor bv altering the 
record and rights of the Railroad Company’s owner¬ 
ship, by reason of a mere pledge, without foreclosure 
or absolute transfer (Ft. 3, R. 13). 

Even courts that hold a pledgee entitled to divi¬ 
dends, presumably under the peculiar agreement and 
facts of each case (cf. Chap puis v. Spencer (La. 1928), 
119 So. 698). are usually careful enough to make the 
reservation: '\in the absence of agreement to the con¬ 
trary". The note annexed to the declaration here, be¬ 
sides specifying income from another pledge and thus 
impliedly excluding income from these shares, ex¬ 
pressly stipulates the time before which no income 
may be collected, viz.: “upon non-payment of prin¬ 
cipal or interest”. Meantime the collecting and con- 


i 

1 


trol of all income remained with the Railroad, suc¬ 
ceeded by the Receivers, without provision for im¬ 
pounding. What is thus left subject to a “piledgor’s” 
disposal is not pledged: Casey v. Cavaroc,\ 96 U. S. 

i 

467, 490-1. The very terms and purpose of the note 
repel the idea of collection of dividends to (apply as 
advances before the stipulated maturity oij* default, 
anticipation being expressly at the sole election of the 
Railroad. I 

i 

In Chap pais v. Spencer, supra, this questioh is thor¬ 
oughly and independently considered: j 

j 

“But the plaintiff is not a third holder; he is 
not the owner at all, but a mere pledgee without 
power to sell the pledged stock before tlife matur- 
itv of the debt for which he holds the (stock in 
pledge. ... It is our opinion that it was never 
intended that as against the true owner, tlije holder 
of a stock certificate under a contract of pledge 
should have and enjoy all the rights of ownership 
conferred by the statute on a purchaser^ before 
the maturity of the debt for which the stpck was 
given in pledge. ... As before stated, tlie plain¬ 
tiff, under his irrevocable power, coming i(ito pos¬ 
session of the stock certificates solely as pledgee, 
has an authority to dispose of the stock except as 
clearly contemplated by the contract of pledge on 
the maturity of the primary obligation, aind any 
attempt to do so would be a violation of tlie trust 
and a betrayal of the confidence reposed jin him 
bv his debtor.’’ I 


i 

We quote pertinent parts of Crosby v. Simpson 

(Mass. 1920), 125 X. E. 616: j 

1 

“Plaintiff . . . seeks to recover 77 shares 

. . . as well as 19 1 /i» shares, a stock dividend 
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thereon, and cash dividends which have been de¬ 
clared and received upon all the stock. 
Plaintiff’s ownership on the face of the certificate, 
coupled with his signature to the transfer in blank 
preceded by the words ‘as collateral’ was suffi¬ 
cient notice not merely to the first pledgee, but to 
the subsequent pledgees as well as Xiles that the 
original transfer was conditional. Plaintiff's title 
therefore could not he divested except by strict 
foreclosure , or by an absolute transfer from him. 
(Italics ours) 


“We are satisfied on the entire record that 
plaintiff never intended to part with or waive his 
ownership, or make a gift to Simpson. If the 
words ‘as collateral' had been omitted then the 
certificate endorsed in blank would have been suffi¬ 
cient deliverv to transfer the title as against all 
persons. . . . 


“The master's finding that plaintiff ‘still is the 
owner of the 77 shares’ must stand. . . . The de¬ 
cree must be reversed and a decree with costs en¬ 
tered which shall not only grant appropriate re¬ 
lief as to Simpson, but direct Xiles to deliver to 
plaintiff a certificate for 96 1 \ shares . . . and to 
account for all cash dividends which he has re¬ 
ceived on this stock. . . ." 


We quote pertinent parts of Palmer v. O'Bannion 
Corp . (Mass. 1925), 149 X. E. 112: 

“While pledgee by reason of his special prop¬ 
erty was entitled to possession until the debt se¬ 
cured was satisfied, and could protect, transfer, 
or sell his interest, the title of O’Bannion 
(pledgor) could not be divested except by strict 
foreclosure. . . . 

“Plaintiff also claims the amount of certain 
dividends, with interest. . . . The general prop- 
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erty in the shares remained in the plecjlgor until 
foreclosure, and in the absence of any tehns in the 
pledge that the pledgee was to receive them, they 
belonged to 0’Bannion. ,, 

I 

i 

In addition to the foregoing, we urged b^low, and 
here reiterate, the following, as a consistent, logical 
argument from the better reasoned authorities, in sud- 
port of the demurrer: that the pledgor remains owner 
until foreclosure (sale as stipulated), and is entitled to 

i 

dividends unless otherwise agreed: Palmer v. O'Ban¬ 
nion Carp., supra; Crosby v. Simpson, suprfi; CJiap- 
pins v. Spower, supra; that cash dividends out of 
earnings are to be distinguished from distribution of 
capital assets on a dissolution which go to aj pledgee: 
Reaves Warehouse Carp. r. Easley (Ya. 1928), 142 
S. E. 358; Bay City Bank v. St. L. Motor C^. (Mich. 
1931), 238 X. W. 241: Gemmell v. Davis, 75 Yd. 546; 
National Bank of Commerce v. Equitably Trust 
Co., 211 F. 688 and 227 F. 526 (a case in which the con- 
tract expressly provided that the trustee should collect 
all dividends which might be declared and paid] on stock 
not disposed of under contract of pledge, aiid where 
the whole purpose of the transaction was the]destruc¬ 
tion and liquidation of the company); that pledgee has 
not even after default, the absolute legal title} he sim¬ 
ply becomes entitled to proceed to make the securities 
available in the manner prescribed by law of by the 
terms of the contract: Norton v. Baxter, 41 Minn. 146, 
16 A. S. R, 679. ; 

As we have shown by the authorities, all thejse ques¬ 
tions relating to title, possession and control are in 
tlie exclusive jurisdiction of the United States District 


i 
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Court for the Eastern District of Virginia which had 
jurisdiction a year before this suit here was brought. 

Respectfully submitted, 

i Carl H. Richmond, 

John J. Carmody, 

Attorneys for Appellee. 

February 15, 1934. 
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The Railroad Credit Corporation, a Corporation, 

i 

Appellant , 
vs. 

j 

Fruit Growers Express Company, a Corporation, 

Appellee . 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


The appellee’s brief raises new issues that seem to us 
to be far afield from what we conceive to be the simple, 
fundamental questions of law involved in this case. These 

new issues, if relevant or proper, are not raised by any 

! 

pleadings, but appear for the first time in the appellee’s 

! 

brief, consisting of voluntary statements of extraneous 
facts, many of which we dispute. At the outset;we wish to 
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make clear our position that the proper method to raise 
these issues is by way of a defensive pleading and not by 
demurrer or brief. Had the appellee desired to raise these 
issues, a plea rather than a demurrer would have most 
properly served that purpose. Pleadings are designed to 
clarify issues; the practice of raising new disputed issues, 
in a brief,—and particularly on demurrer—can only serve 
to becloud the real issues. Because of this situation we 
have found it necessary, the consent of this Court first hav¬ 
ing been obtained, to file this reply brief, believing that the 
Court will be assisted thereby. 

ARGUMENT. 

The controlling principles set forth in detail in our origi¬ 
nal brief and therein supported by legal authorities may 
be restated brieflv as follows: 

1. This appellant as pledgee is entitled to the dividends 
in question, because, in the absence of an agreement to the 
contrary a pledgee is entitled to receive and hold as part 
of the pledge dividends on pledged stock. 

2. The pledgor is not a necessary party to a suit by the 
pledgee to recover dividends on pledged stock. 

3. The receivers of the original pledgor have no broader 
rights than the pledgor and accordingly are not necessary 
parties to this suit. 

4. The courts of the District of Columbia having juris¬ 
diction of the parties to this suit may proceed to determine 
whether or not the appellant, as pledgee, may recover the 
dividends as a debt due it. 
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Cases Cited by Appellee to Support Proposition That 
Pledgor is Entitled to Dividends Under Circumstances 
of This Case Represent Negligible and inconclusive 
Minority. 

On pages 14 and 15 of their brief counsel for Ithe appellee 
refer to the cases of Palmer v. O'Bannion dorp. (Mass. 
1925), 149 N. E. 112, and Reaves Warehouse Corp. v. Eas- 
ley (Va. 1928), 142 S. E. 358. In the O'Bannion case the 
court held that the dividends belonged to the; pledgor in 
the absence of an agreement that the pledgee! was to re¬ 
ceive them. This is directly contrary to all thq law on the 
subject. The Massachusetts court neither cited any author¬ 
ities in support of its conclusion nor stated any reason 
therefor. Indeed, it is submitted that there wa$ no author- 
itv in anv American jurisdiction at the time the case was 
decided which could have been cited by the court in support 
of its determination. It is to be noted also thjjit the court 
did not refer to or explain the dictum in the earlier case of 
Union Trust Co. v. Ilasseltine, 200 Mass. 414, 86 N. E. 777, 

cited at page 21 of our original brief, wherein ijt was said: 

i 

“If the pledged property * * * is! stock in a 

corporation, he [the pledgee] may collect the divi¬ 
dends. ’ ’ 

i 

In the Reaves case the court did not have before it the 

i 

question of the right to dividends declared from current 
earnings, the case involving merely the disposition of as¬ 
sets on liquidation. Therefore, the statement of the court 
to the general effect that the pledgor receives the dividends 
derived from earnings was mere dictum unsupported by 
citation of authorities and, we submit, constitutes no real 
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authority whatsoever for the proposition that the pledgor 
is entitled to the dividends. The other cases cited bv coun- 

w 

sel, apparently in support, of the proposition that the pled¬ 
gor is entitled to the dividends under the circumstances of 
this case, deal principally with the ownership of pledged 
securities and afford no authority on the particular point 
involved in the instant ease. We raise no question about 
the ownership of the pledged stock. The general owner¬ 
ship subject to the pledge remains in the pledgor, but that, 
as shown bv the overwhelming weight of authoritv, has no 
bearing on the right of the pledgee to recover dividends 
in the absence of anv agreement to the contrarv. 

In the court below appellee relied upon the case of Mau¬ 
ri el r. North Hudson Invest went Company (X. J. Ch. 1933), 


164 A. 455'. In that decision the Chancerv Court had held 

* 

that the pledgor of the stock was entitled to the dividends 
declared thereon during the pendency of the pledge. Since 
the decision below in the instant case, it has been found 
that the Court of Errors and Appeals of New Jersey, on 
September 37, 1933, 168 A. 432, without a single dissent 
from its fourteen members, reversed the lower court’s de¬ 
cision, holding that the pledgee was entitled to recover and 
hold the dividends. In the course of its decision the court 
referred to a number of the eases which are cited in our 
original brief filed herein. The court said at page 433: 


“Indeed, the pledgee is entitled to dividends as 
against the corporation declaring them, even though 
the corporation have a lien which accrued after the 
stock had been pledged. The pledgee is entitled to re¬ 
ceive dividends on stock pledged unless such right is 
expressly reserved by the pledgor at the time the 
pledge was made. * * * The want of transfer on 

the books of the corporation issuing the stock is im¬ 
material. When the property is pledged the general 
understanding perforce must be the increase of the 
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property is pledged with it and this applies to divi¬ 
dends that accrue on stock when it is held in pledge 
and entitles the pledgee to receive them and apply them 
on the amount due from the pledgor. * * j * 

“The general rule is, and there is no authority cited 
to tlie contrary, that a pledgee may collect the divi¬ 
dends due on corporate stock as against the pledgor.” 
(Italics ours.) 

i 

It is thus seen that the proposition is as cleajr and indis¬ 
putable as any in the law, that a pledgee of stodk during the 
pendency of the pledge, where the dividend declaring cor¬ 
poration has notice of the pledge, (facts alleged in the dec- 

i 

laration and admitted by the demurrer) is entitled to re¬ 
ceive the dividends from the corporation declaring them. 

i 

Counsel for the appellee have cited no cases which con¬ 
tradict the position which we have taken as supported by 
authorities, namely that a pledgor is not a necessary party 
to a suit by the pledgee against the dividend declaring cor¬ 
poration and that a receiver has no greater rights in this 
respect, than the pledgor to whose rights he succeeds. At 
pages D and 10 of the appellee’s brief reference is made 
to the case of Baltimore Brick Co. v. Mali, 65 Md. 93, 
wherein the court held that the administrate • should be 
made a party in a suit to compel a transfer of £toek on the 
books of a corporation and establish ownership of certain 
securities. That case apparently was cited tb show that 
ihe receivers are necessary parties in this easel It should 
be noted, however., that in that case there was a Controversy 
of fact as to whether or not the daughter wasj entitled to 
the ownership of the stock growing out of an Uncompleted 
gift, not a sale or pledge, by the deceased fatheK In other 
words that case involved the actual ownership of stock and 
consequently the rights of the administrator; here there is 
no controversy as to the ownership or pledge df the stock. 


i 

i 

i 

| 

i 

I 

i 
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The only controversy is one of law as to the right of a 
pledgee to receive dividends in the absence of a provision 
in the pledge agreement in favor of the pledgor. 

However, counsel for the appellee for the most part di¬ 
rect attention not to the fundamental questions involved, 
but bring in matter extraneous to the record and then pro¬ 
ceed to argue therefrom that the courts of the District of 
Columbia have no jurisdiction. Without admitting the 
correctness of the extraneous statements set forth in the 
speaking demurrer and brief, some of which we most vigor¬ 
ously dispute, we will now turn to the question of jurisdic¬ 
tion which the appellee has sought to raise. 


II. 


This Court Has Jurisdiction Irrespective of What Juris¬ 
diction the District Court May Have Over Fruit Growers 
Express Company and Receivers of the Railroad Com¬ 
pany. 


The appellee contends that the jurisdiction of this Court 
should not be exercised. While it may be true that a Fed¬ 
eral court will decline to proceed where want of jurisdiction 
appears, the fact of want of jurisdiction, of necessity, must 
be clearly apparent and it, of necessity, must be a want of 
jurisdiction of an entirely different type than that sug¬ 
gested here. Counsel for the appellee by brief (and also 
by their speaking demurrer) have attempted to bring in an 
alleged part of the record of the proceedings before the 
receivership court. Some of these facts as stated we dis¬ 
pute. For instance, to our knowledge at no time have the 

receivers asserted anv claim to the dividends and we sav 

• « 

that to our knowledge there is no such record in the receiv¬ 
ership proceedings. Furthermore, in quoting a brief por¬ 
tion of the proof of claim of the appellant filed in the Dis- 


trict Court (not a part of the record here), Counsel have 
made a voluntary interpolation based neither! on fact nor 
reason. 

The following was said and is all that waS said in the 
declaration (R. 4) relative to receivership, admitted by 
demurrer: 

j 

“On or about July 28, 1932, G. R. Lovell and N. L. 
Windholz, residents of Virginia, were appointed re¬ 
ceivers of Norfolk Southern Railroad Corppany in the 
District Court of the United States for jthe Eastern 
District of Virginia in certain equity j proceedings 
known as Fruit Growers Express Company v. Norfolk 
Southern Sail road Company , No. 268, and said per¬ 
sons since that time have acted and are nbw acting as 
such receivers. Said receivers paid to the Iplaintiff the 
semi-annual interest due on the aforesaid ijiote on Sep¬ 
tember 28, 19*12, but neither Norfolk Southern Railroad 

i 

Company nor the receivers thereof nor anyone else on 
its or their behalf has or have paid the jsemi-annual 
interest in the amount of $3,645.15 due March 28, 1933, 
nor any part thereof, except that the plajintiff under 
and in accordance with the aforesaid plan has applied 
on July 15, 1933, against said unpaid interest instal¬ 
ment due March 28, 1933, the amount of $2,261.01, the 
debtor’s distributive share in a certain fund created 
by virtue of said plan. No part of the principal of 
said note has been paid by Norfolk Southern Railroad 
Companv, its receivers or anv one else omits or their 
behalf.”* * j 

. I 

Starting with the foregoing allegations wpicli merely 
show that at tlie time this suit was tiled the Railroad Com¬ 
pany had been put into receivership and neither the princi¬ 
pal debt nor all interest due thereon had been p^id, counsel 
for the appellee bring in by a speaking denijurrer, with 
further amplifications thereof in their brief, a conglomera¬ 
tion of alleged facts not to be found in the record in this 
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case—the only record upon which this case can be decided. 
Counsel, in referring to an alleged preliminary finding of 
the Special Master in the receivership proceedings, con¬ 
cludes that the receivership court acting through its re¬ 
ceivers has “constructive possession” of the dividends. 
It is an axiomatic rule of law that a demurrer admits all 
well pleaded facts. Therefore, the following allegation in 
the declaration (R. 4) must be taken as true: 

“The defendant has held and still holds in its pos¬ 
session all of said dividends.” 

The controlling fact of possession in this record is the 

allegation that the dividends are still in the possession of 

the defendant-appellee corporation, i. it has not paid 

them to the receivers or anvone else. 

* 

For the purpose of showing that the District Court and 
not the court in the District of Columbia has jurisdiction 
of this case, counsel for the appellee cite cases involving 
the rights of trustees in bankruptcy and equity receivers to 
property in actual or constructive possession. All of these 
cases merely hold that if a trustee in bankruptcy or an 
equity receiver secures actual or constructive possession of 
property, such property can not be removed except by pro¬ 
ceedings in the particular courts. However, it is immedi¬ 
ately noted that there must be either actual or constructive 
possession and in the instant case the receivers did not and 
could not have actual or constructive possession of the divi¬ 
dends in question. Even in bankruptcy cases, where the 
rights of trustees are most far reaching, the bankruptcy 
court can not interfere with the dominion of a pledgee over 
the pledged property. In re Hudson Hirer Nav. Corpora¬ 
tion, 57 F. (2d) 175; Jerome v. McCarter, 94 U. S. 734; 
Hiscock v. Varick Bank of New York , 206 U. S. 28, and 
numerous other cases to the same effect. 
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In the case of Jerome v. McCarter , supra , the Supreme 
Court, in referring to the powers granted to the bankruptcy 
court, said: 


11 • 


Certainly the Bankrupt A eft has taken 
away no right from a pledgee secured tq him by his 
contract. 

i 

“Tn regard to the bonds covered by tlie McCarter 
mortgage, which is the one now in suit, we iind no error 
in the decree of which the appellants edn complain. 
Most of those bonds, though at first issued as collat¬ 
erals for loans made to the mortgagors, have been sold, 
and they are now owned by the purchasersj There are 
some, it is true, that are still held in pledge; but the 
pledgees have a clear right to use them, eijther by sale 
or by collection, until the full amount of the debts due 
from the mortgagors is satisfied. * ’ 


mu 


As was stated in the quotation from the decision in the 
Maud el case above, “the increase of the property [pledged] 
is pledged with it”. Hence, it follows that e|en a bank¬ 
ruptcy court could not interfere with the pledged property 
involved in this case, or any increase thereof. 

The most that counsel claim is that the receivers have a 
constructive possession, i. e., an immediate right in law to 
receive the dividends, which accordingly gives the District 
Court exclusive jurisdiction not only as between the appel¬ 
lee and the receivers but also as between it and the appel¬ 
lant. However, even in their statement (pagesjo and 4 of 
their brief) relative to the determination of the Special 
Master, counsel do not claim that the receivership court had 
jurisdiction of the appellant. Thus taken in its ljnost favor¬ 
able light from the appellee's standpoint the Special Mas¬ 
ter has merely held that the receivership court j had juris¬ 
diction as between the appellee and the receivers. That 
does not mean, and it does not follow, that as between this 


j 

i 

i 
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appellant and the appellee the courts of the District of 
Columbia have no jurisdiction. 

Constructive possession presupposes the right to actual 
possession. Constructive possession has been defined in 
Southern Railroad Company v. Hall, 145 Ala. 224, 41 So. 
135 (1906), as follows: 

44 ‘Constructive possession, a possession in law, it 
is sometimesi called, is that possession which the law 
annexes to the legal title or ownership of property, 
when there is a right to tlie immediate actual posses¬ 
sion of such property, but no actual possession.' ” 
(Italics ours.) 

See also 28 Am. & Eng. Ency. Law (2d ed.) 239; Lof- 
sfad v. Murasky, 152 Cal. 64, 91 Pae. 1008 (1907). 

The right to immediate actual possession being a pre¬ 
requisite to “constructive possession”, the question logi¬ 
cally presents itself, “What immediate actual right have 
the receivers to these dividends?” If the overwhelming 
weight of authoritv is to be followed, the answer must be 
“Absolutely none”, for according to that authority, as 
elsewhere set forth, the appellee owes to the appellant, not 
the receivers, as a debt the amount of the declared and un¬ 
paid dividends. Even if the dividends should somehow 
come into the possession of the pledgor, the latter could 
not retain them as against the pledgee. Likewise, under 
such circumstance, the corporation would be liable to the 
pledgee. See quotations on both these propositions from 
the various texts on pages 5, 6, 7 and 8 of our original brief 
and the quotations from the cases of Guarantee Company 
of N. A. v. East Rome Town Co., page 11 of our original 
brief, Meredith Village Sav. Bank v. Marshall, page 18 of 
our original brief, and Hunt ,v. Laconia and Lakeport 
Street Railway, page 19 of our original brief. 
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That counsel for the appellee seem to bask their whole 
case on actual possession or immediate right to possession 
is demonstrated by the quotation on page 10 of their brief, 
from 53 Corpus Juris 120, Section 147, but the conclusion 

i 

therein stated is not controlling inasmuch hs there the 
writer presupposed the actual possession of the receiver, 
a fact which does not exist in this case. 

Counsel for appellee advance the proposition that the de¬ 
fendant appellee in recognizing the holder of record on its 
books is entitled to withhold these dividends from the 
pledgee. If they would but read any of the vast amount 
of authority on this subject, they would find j that all the 
texts and cases conclusively hold that the fac^ of transfer 

i 

on the books of the corporation has nothing whatever to 
do with the right to tlie dividends. j 

j 

To the argument that it is the duty of tin} appellee to 
preserve the stains quo until the receivership court ad¬ 
judicates its rights and those of other claimants including 
appellant, we answer that under the law the receivers 
have absolutelv no right to the dividends and Ido not have 
them in their actual or constructive possession. Regard¬ 
less of what the receivership court might order with re¬ 
spect to the appellee, its order would not be binding or 
controlling on the appellant. The appellant jis not even 

i 

claimed by the appellee to be a party to those proceedings. 
If later the receivers should assert a claim to the divi¬ 
dends, the appellee would seem to have an adequate de¬ 
fense as represented by the overwhelming weight of au¬ 
thority elsewhere discussed. It is not an umjisual occur¬ 
rence 4 for a corporation such as the appellee jo be doing 
business in two States and thus be amenable to the courts 
of two jurisdictions, so that two creditors, one in each 
State, might institute and maintain against the corpora¬ 
tion their separate actions based on the same Subject mat- 
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ter. That does not mean that only one court has jurisdic¬ 
tion, but, to the contrary, each court has jurisdiction. If 
the appellee really has a well-grounded fear, it could im¬ 
plead the Railroad Company in the instant case in this 
jurisdiction. It does not want to do this for the reason 
that it has a claim (appellee’s brief, p. 3) against the Rail¬ 
road Company and wishes to establish in the receivership 
court contrary to the law applicable, the proposition that 
it owed the dividends to the pledgor, not the pledgee, and 
consequently could “set off" (appellee’s brief, p. 3) the 
amount thereof against its claim so as to have its claim 
paid in full thereby. The mere fact that the appellee 
might prefer this procedure, does not afford any reason 
for this appellant to be denied jurisdiction here and to be 
sent into a distant court against its will and consent. 

On page 9 of their brief counsel for the appellee con¬ 
tend that the Gold Glen and Bedinf/er cases, cited by ap¬ 
pellant, do not apply because, to use counsel’s own lan¬ 
guage, it appears “that the notes there involved were cer¬ 
tainly pledged, and not that a justiciable question existed 
in a receivership as to whether they were pledged or not, 
which is the different situation existing here.’’ The in¬ 
ference that there is some question of doubt surrounding 
the fact of pledge in the instant case is negatived by the 
express allegations of the declaration which were admitted 
by the demurrer. It is submitted that from the record 
in this case no fact can be clearer and freer from doubt 
than that the stock was validly pledged; furthermore, as a 
matter of law, it is equally as clear and free from doubt 
that the pledgee is entitled to the dividends. It is ob¬ 
vious, therefore, that appellee’s criticism of the applica- 
bilitv of these cases is without merit. 

Counsel for the appellee also contend that foreclosure 
by the pledgee is essential to the acquisition of rights to 
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dividends on pledged stock. Not only is tl^is argument 
unsupported by reason but nowhere in the j law can be 
found any support for such conclusion. 

At page 12 of their brief, counsel for the appellee refer 
to a portion of the note, which was annexed $s an exhibit 
to the affidavit of merit—not to the declaration as stated 
by counsel—which provides ‘‘upon the non-payment of 
the principal of or interest on this note according to its 
terms, The Railroad Credit Corporation (it$ successors 
oi* assigns) is hereby authorized to collect and enforce or 
to sell, assign and deliver the whole or any Ipart of the 
above named securitv, etc.” This is the ustaal and fa- 
miliar provision enabling a pledgee to foreclose upon non¬ 
payment of interest as well as upon non-payment of prin¬ 
cipal, for without such a provision it is held in; some juris¬ 
dictions that there cannot be a foreclosure merely upon 
non-payment of interest. But from this tlie appellee 
makes the remarkable deduction that the provision “ex¬ 
pressly stipulates the time before which no income may 
be collected” by the pledgee on the pledged securities. 
The wording of the provision and the generally well-known 
use and purpose thereof negative any such j conclusion. 
See Jones ox Collateral Securities (3d ed.) §§651 and 
(552. I 

The eases of ('happnis r. Spruce?, 11!) So. (i!)7, and 
('rosby v. Simpson, 125 N. E. 61G, referred to at pages 13 
and 14 of the appellee’s brief, merely deal with tjie rights of 
a pledgee in so far as the stock ownership is concerned and 
seem to have nothing to do with the question raised in this 
case. 

We urge, therefore, that the ruling of the lower court 
be reversed, the demurrer overruled and a $lea be re¬ 
quired. If this is done the appellee will not be I prejudiced 
in the slightest, for the appellee might in the tpal of the 
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case offer in evidence the record of the receivership court 
or so much thereof as is believed pertinent. The record 
will speak for itself and the court will not have to guess 
at its contents as divergently described by counsel. 

CONCLUSION. 

It is respectfully submitted, therefore, that this court 
should reverse the decision of the lower court, overrule the 
demurrer and require the appellee to file a plea so that 
the controversial facts in defense in this case, if any, may 
be properly presented by plea and not by a speaking 
demurrer, brief and oral argument. 

Respectfully submitted, 

Daniel Willard, Jr., 

Richard H. Wilmer, 

Douglas L. Hatch, 

William J. Kane, 

Attorneys for Appellant , 
Transportation Bldg., 
Washington, D. C. 
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